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HAPPY MEMORIES OF BERNARD WEISS 


Peter Sluglett 


I am delighted to have the opportunity to write about Bernard Weiss, a 
good friend and fellow toiler at the academic coalface at the University 
of Utah. 

Bernard was born in Pine River in northern Minnesota on August 10, 
1934, to parents who had both immigrated to the U.S., his father from Ger¬ 
many and his mother from Sweden. In 1935, his parents, devout Presbyte¬ 
rians, were asked to serve abroad, and crossed the Atlantic in the Queen 
Mary to be missionaries in Morocco. In the fall of 1938, his father was 
recalled to the United States to take charge of the mission headquarters in 
Kansas City, where Bernard graduated from high school in 1952. He recalls 
that while there was nothing in his high school curriculum that pertained 
directly to the Middle East, his exposure to Latin proved to be of invalu¬ 
able help to a budding Arabist who would soon be bent over Wright’s 
Arabic Grammar with its heavy load of Latin grammatical terminology. 

During his childhood and adolescence, he continued to hear a great 
deal about Morocco and its culture; his father liked to wear Moroccan 
dress, sang hymns in Maghrebi Arabic, and lectured regularly on Islam. 
This, together with many relics from Morocco in their home, made for a 
thorough education in things Islamic and Moroccan. Bernard also read 
widely, with a special fondness for ancient and medieval subjects; he was 
particularly fascinated by Scott’s depiction of the world of the Crusades in 
Ivanhoe and The Talisman. In a sense, his years in Morocco, as recreated 
continually in memory, became a romantic tale of a distant and exotic 
place; the potential for a life-long interest in Islam was certainly there, 
although he had no plans to become a scholar of Islam until he entered 
Princeton Theological Seminary after his BA. 

Bernard graduated from Wheaton College, “a top-ranked, academi¬ 
cally rigorous Christian liberal arts college located west of Chicago” (as 
it describes itself on Google), in 1956, majoring in History. He stayed at 
Wheaton for another year at the Graduate School of Biblical Studies, and 
then went to Princeton Theological Seminary (a Presbyterian seminary 
reflecting the origins of the nearby Princeton University), where he con¬ 
centrated on theology and the Bible for three years. He was especially 
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interested in theology, homiletics, and church history, and did very well, 
being awarded the seminary’s annual prize in systematic theology and 
homiletics at commencement. It was at the seminary that he first learned 
about Islam in a formal way from Edward Jurji, a native of Aleppo and a 
specialist on comparative religion. Bernard took every course that Jurji 
taught and also became a supply preacher in a church of which Jurji was 
pastor for many years for the Syrian Christian community in Brooklyn, the 
Fourth Avenue Presbyterian. In this way, Jurji was able to leave Brooklyn 
to spend a year in India. During that year Bernard became familiar with 
some of the life-ways of a Middle East community, including, as he told 
me, learning to love mulukhia. During Jurji’s absence Bernard had to take 
charge of the funeral for a 95-year-old woman, which plunged him into 
the intricacies of the religious dynamics of Middle Eastern Christian com¬ 
munities: some in the Brooklyn community were Protestant (Presbyterian 
mainly), some were Eastern Catholic, some were Eastern Orthodox, and 
all three had clerical representatives at the funeral. He lined them up, 
in what he hoped was an appropriate order, and read some lines from 
the Book of Common Order, while the other clerics recited parts of their 
own liturgies. 

In the summer of rgsg, just before his last year at the seminary, he took 
an elementary Arabic course at Columbia. (He also met and started dating 
his wife Felicia that summer; they married on June rr, rg6o.) During the 
following year, while finishing seminary, Bernard applied to Princeton for 
admission into the doctoral program of the Department of Oriental Stud¬ 
ies (now Near Eastern Studies). In order to get a head start and assure 
everyone that he was serious, he attended second-year Arabic at Prince¬ 
ton. As part of the admissions process, applicants were interviewed by a 
member of the faculty, in his case Professor T. Cuyler Young, the chair of 
the department, whose background in Presbyterian missions in Iran evi¬ 
dently resonated profoundly with Bernard’s own childhood memories. 

His studies at Princeton brought the various strands in Bernard’s intel¬ 
lectual life together: Islamic theology, philosophy, jurisprudence, mysti¬ 
cism, logic, and Arabic grammar. He was especially interested in the 
logical structure of Islamic thought and in how much Islamic andjudaeo- 
Christian thought had shared during the Middle Ages and how they drew 
upon common sources, notably the ancient and Hellenistic philosophers. 
Advised by Professor Rudolf Mach, he began to look at the 7 /m at-wad' 
literature; Mach was curator of the Middle East manuscript library, where 
there was an impressive collection of manuscripts concerned with wad'. 
After some months Bernard decided that he would like to work in the 
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manuscript collections in Cairo, and applied for and received a grant to 
work at the American Research Center in Cairo for a year. Alas, his prog¬ 
ress was impeded by the fact that the Azhar library announced that it 
was holding an inventory, and would only be open to visiting scholars 
for half a day each week. Eventually, Rashshad Abdel Muttalib, an official 
connected with the Arab League Department of Manuscripts, came to his 
rescue, arranging to have all the manuscripts he needed filmed, so that, 
armed with a case filled with microfilms, Bernard returned to the U.S. to 
work on his doctorate, ffe was very short of money, so he borrowed and 
rented a small apartment on Bank Street in Princeton, and in his own 
words, “as I had managed to get myself in a do-or-die situation, I decided 
to do.” He showed up at the Firestone Library at 8:oo AM and left at 11:00 
PM for about three months, and managed to get through his defense with 
some degree of respectability. 

After Bernard’s defense, Marsden Jones, Professor of Arabic Studies 
at the American University in Cairo, and a Visiting Scholar at Princeton, 
asked him if he would like a job in Cairo. He said yes, and Bernard and 
Felicia, together with their first child Kathy, who had been born in Prince¬ 
ton in March 1961, soon found themselves aboard the U.S. Constitution 
heading toward Genoa, the point of departure for Alexandria on Adri- 
atica Lines. This was their second trip to Egypt, where they would spend 
thirteen often quite tumultuous years. Their son, Ted, born in Cairo in 
December 1966, would go to school there with his older sister, and the 
two children had much of their education in Cairo. All their lives were 
disrupted by the war of June 1967, since all AUC foreign personnel with 
families were required to leave Egypt, and Bernard ended up in Geneseo, 
NY, teaching at the SUNY-Geneseo campus. During his first year there, he 
was invited to McGill, but this was a temporary position, and by the next 
academic year he was back in Cairo. He also considers his publications 
during his early years of teaching somewhat sparse, but they showed the 
direction his career would take. His first scholarly article, “Medieval Mus¬ 
lim Discussions of the Origins of Language,” appeared in Zeitsckrift der 
Deutschen Morgenlandischen Gesellsckaft in 1974. In 1975 he was invited 
to present a paper at a conference in Salt Lake City; little did he know at 
the time the part that Salt Lake would play in his future. The conference 
papers were published in the International Journal of Comparative Law; 
Bernard’s contribution was entitled “Interpretation in Islamic Law: The 
Theory of Ijtihad,” which he regards as one of his most seminal articles. 

Bernard began to work on Amidi during his Cairo years, although his 
interest in Amidi’s writings had begun at Princeton. At some point he 


PETER SLUGLETT 


decided to read Amidi’s al-Ihkamfi usul al-ahkam on a regular basis; all his 
advanced classes entailed readings in Arabic legal and theological texts— 
mainly Amidi. Among his students were Everett Rowson, Juan Cole, and 
Khalid Blankinship. After Cairo, he taught at Toronto (1980-82), and then 
at McGill (1982-84): in April 1984 he was invited to join the faculty of the 
Middle East Center at the University of Utah, where he stayed for the rest 
of his academic career, retiring to Colorado in 2009. At this point, with 
what he describes as “a new-fangled gadget called a computer and a new¬ 
fangled program called Word Perfect” Bernard spent every free moment 
writing, ending up with a book of nearly 800 pages. He had heard that 
publishers tend not to be enthusiastic about very long books, but he 
was not prepared to give up a single iota. Fortunately, the University of 
Utah Press was very cooperative, and published The Search, for God’s Law: 
Islamic Jurisprudence in the Writings ofSayf al-Din al-Amidi in 1992: a sec¬ 
ond revised edition, with the important addition of an index, appeared in 
2010. A shorter book, The Spirit of Islamic Law, published by the University 
of Georgia Press in 2006, was an attempt to sum up in a general way his 
thoughts about Islamic Law, particularly its social vision and values, its 
methodology, and its logical structure. 

* * * 

I first met Bernard when I arrived in Salt Lake for my interview for the 
directorship of the Middle East Center early in 1994 .1 was keen to return 
to American academia after stints as a visitor to Harvard and Berkeley, 
which I had enjoyed very much, ft was snowing heavily in Salt Lake when 
I arrived, but I was warmly welcomed by all my future colleagues, and I 
returned to London a few days later, very much hoping that this would 
not be my last visit, as indeed turned out to be the case. 

My first years in Utah were scarred by a profound personal tragedy, and 
Bernard, along with many other colleagues, was a rock of quiet support, 
both to me and to my stepsons, who were frequent visitors. Bernard was 
one of the most senior Middle East Center faculty members, and I learned 
to rely on his moderate reasonableness at faculty meetings. I also served 
with him on a number of M.A. and Ph.D. committees, and profited greatly 
from his great erudition, as have all those who have had the good fortune 
to have been taught or supervised by him. 

For a number of reasons (and I will return to this topic later), one of the 
happiest episodes in my directorship of the Middle East Center between 
1994 and 2000 was participating in the organization of the conference 
known to people in the field (and of course especially to the authors in 
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this collection) as “Alta One,” held at Alta Lodge, a ski resort in the moun¬ 
tains above Salt Lake, in late September/early October 1999. The confer¬ 
ence itself was a great success, both socially and intellectually; the weather 
was mild enough to enable those who wanted to do so to go on long walks, 
and the evenings were especially convivial. It was most people’s ideal kind 
of conference, one where those involved have either known each other 
personally for many years, or have been thoroughly acquainted with each 
other’s work from a distance. On the “performance indicator” side (and 
how we all envy Bernard and his generation for not having to bother about 
such matters), Alta One resulted in the publication, in 2002, of a collec¬ 
tion edited by Bernard entitled Studies in Islamic Legal Theory as a part of 
Brill’s “Studies in Islamic Law and Society” series, which Bernard himself 
had founded in 1993. 

Bernard was a regular participant in the meetings of a small circle in 
Salt Lake known to its familiars as The Priesthood. I am not sure when 
the circle’s meetings began, but in the late 1990s, when I became aware of 
it, members would meet most Thursday evenings for drinks and a meal. 
The “founder,” Christof Westenfelder, was an avid observer and wry critic 
of some of the more bizarre practices of the adherents of the majority 
religious sect in Salt Lake City, and I am happy to say that, like Bernard 
in retirement in Colorado, I receive, even in temporary exile in Singa¬ 
pore, weekly bulletins of exhortation and reminders of the next Priest¬ 
hood meeting. Some of these meetings ended with, or were punctuated 
by, Bernard and me singing Anglican hymns: this was a division of labour, 
to the extent that he is musical and knows the tunes, but did not always 
know the words, while a misspent youth in an Anglican school means that 
I know the words, but cannot sing in tune. But it worked somehow. 

Bernard was particularly close to his departmental colleague and reg¬ 
ular attender Harris Lenowitz, but other Priesthood stalwarts included 
Christof’s colleagues Carl Cablitz and Matthew Movsesian, and Michael 
Rudick. Christof is a distinguished nephrologist at the University of Utah, 
and I know that Bernard and many others would want to express our 
great gratitude to him for his willingness to give frequent and detailed 
informal advice, and constant moral support, to his friends as they con¬ 
front various perturbing aspects of what may optimistically be described 
as “the aging process.” 

A few years after Alta One, I bumped into Kevin Reinhart at a MESA 
meeting. We started reminiscing about the conference, and said almost 
simultaneously, why don’t we see if we can’t do it again, this time in the 
form of a festschrift for Bernard? The idea gestated for a while, and a few 
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months later Kevin e-mailed me, asking if I could test the waters about 
the possibility of holding a second conference. Eventually, a combina¬ 
tion of the University of Utah’s Law School and the Middle East Center 
funded the conference at the Utah end, together with a generous grant 
from the Harvard Islamic Law Programme; the result is this volume, and 
the conference, “Alta Two,” which preceded it. We are all profoundly 
grateful to Kevin and Rob Gleave for their work both on organising the 
programme and, of course, over a much longer period, for their editorial 
work on this volume. I would also like to thank Shari Lindsey for taking 
care of the administration of the conference with an admirable degree of 
unflappability. 

During Alta Two, I was delighted to hear the following exchange 
between Ahmed Shamsi and Muhammad Fadel which, as I recall it, went 
something like this: (Muhammad had been talking about how an “ordi¬ 
nary Muslim” can know whether an individual is a mujtahid, and how he 
might judge between the differing opinions of two or more mujtahids) 

Ahmed: A lot of this early stuff seems to centre on a single Muslim, left in 
the desert or some other isolated place, armed only with a copy of the Qur’an 
and the main collections ofhadith. I wonder if you have any idea about how 
the jurists thought this might work out in practice? 

Muhammad: No, I haven’t. I’m not concerned about the facts. 

A good reminder that what is under discussion is Islamic legal theory... 
* * * 

Let me end on a happy note. I am sure that there is a technical term in 
usul al-fiqh for “unintended consequences.” As I have already mentioned, 
during the last weekend in September 1999, we were all up in Alta for 
Alta One. Devin Stewart was part of the group, and a friend of his, one of 
our graduate students in the Middle East Center at the time, came up to 
Alta to take Devin out. By the happiest of chances, she brought a friend 
of hers to Alta with her. I was immediately captivated by the friend, and 
was determined to see her again. My determination paid off: Shohreh and 
I were married four years later, and as seemed right and proper, I asked 
Bernard to officiate at our wedding. He wondered what kind of ceremony 
we would like, and as befitted a marriage between a non-believing Jewish 
Anglican and a not-particularly-believing Shi'i Muslim, the old-fashioned 
Anglican ceremony seemed most appropriate. I remember my pleasure at 
hearing Bernard say at the end: “Those whom God hath joined together, 
let no man put asunder.” 
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Sometimes, when people ask Shohreh and I how we met, we say that 
we met as a result of a common interest in Islamic law. So you will see 
that I am indebted to Bernard not only for his friendship, and his wisdom, 
but also, indirectly, for much of my present happiness. 

I wish him and Felicia a long, happy, and fruitful retirement. 

London and Singapore, June 2012 
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THE SPIRIT OF ISLAMIC LAW: INTRODUCTION 


Robert Gleave and A. Kevin Reinhart 


Both a brief biography of Bernard Weiss (BW), and a bibliography of his 
scholarship are found elsewhere in this volume. It remains our task to 
describe Bernie’s contribution to the study of Islamic law and his place 
in the field, as well as to sketch out the contents of this volume honoring 
Bernard Weiss, and to link our work to his. 

The trajectory of Bernard Weiss’s scholarship follows a line less possible 
today; the depth of his work inter alia suggests the value of that vener¬ 
able model. BW spent the first part of his career mastering the issues of 
language—of Lugha as he came to call it—in Islamic theology and specu¬ 
lative jurisprudence. Having grasped from this tightly-focused study how 
medieval Islamic scholastics pursued their craft, he then spent more than 
a decade carefully reading through al-Amidl’s summa in the field of Islamic 
jurisprudential theory ( usul al-fiqh )* and the author’s other major works— 
the precis of the Ihkdm, the Muntaha, and the Abkdr al-Afkar in specula¬ 
tive theology ( kalam ). Rather than attempt a premature overview of usul, 
BW spent much of his scholarly life in intense conversation with the usull 
whom he found most congenial. By awling his way into al-Amidl’s work 
over a long period of time, BW could engage in scholarly conversation 
and even dispute with al-Amidl—confident that his interlocutor was real 
and not simply a projection of BWs present scholarly concerns; in this 
way he could be confident too that he was doing full justice to al-Amidl 
and thereby to the discipline to which both al-Amidl and Bernard Weiss 
himself dedicated their academic careers. 

BWs masterwork, consequently, was a magisterial study of the Ihkdm, 
which provided an anchor for all students of the field (especially after the 
2nd edition with its index!). Unmatched in its scope, depth, and above 
all reflective precision, The Search for God’s Law provided English techni¬ 
cal terminology—much of which has become standard—but more sig¬ 
nificantly, it provided a lodestone to orient readers in the subject of usul 


1 For a ruminative and extremely helpful discussion of this term, see Search 2nd edition 
pp. 23-6. All references in this introduction are to the 2nd revised edition (2010). The refer¬ 
ences in individual essays will vary according to the edition at hand to the authors. 
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al-fiqh without the, often speculative, interpretation that had character¬ 
ized the more recent works in usul preceding BW’s search. Other Weiss 
scholarship-articles such as “Knowledge of the Past..(on tawatur) 
(1985), “Language and the Law” (1986), and “Interpretation in Islamic Law” 
(1996)—were also timely interventions in the development of usul stud¬ 
ies. His deceptively modest The Spirit of Islamic Law is in fact a master¬ 
ful distillation of all he had learned in Islamic law and of his profound 
Mitdenken with many of Islamic jurisprudence’s great minds. 

Indeed, BW himself describes his enterprise as to come “in contact 
with the world of ideas inhabited by my author Sayf al-Din al-Amidl 
(d. 631/1233) and to [become] capable of expounding those ideas accu¬ 
rately and faithfully in relatively clear English”; 2 and further, “to know well 
[his] mind and the complex dialectic in which he was involved.” 3 BWs 
work is less exposition than conversation, and consequently the reader 
engages with not just the doctrines, but the world-view, of usuli discourse 
to a degree unusual in Islamic textual studies. 

Two features of BW’s work stand out. (1) His concern with language 
and (2) his apprehension of the truth that usul and fiqh are religious 
enterprises—notwithstanding BWs decision to focus on the ‘positive law’ 
rather than the ‘morality’ aspect of shari’ah- studies. 4 

BWs scholarly career began with a dissertation on language, and his first 
articles came from that dissertation. They concern the arcane yet central 
problem of whether language is mere human convention or instead rests 
on a substratum of divine prediction. Perhaps he was convinced by the 
latter position given his own fastidious attention to language—both that 
of the usulis and his own. Throughout his work BW spends pages patiently 
picking apart the knots of language—phrases, technical terms, underlying 
linguistic assumptions. All who have read The Search have remarked on 
how felicitous they find his English representations of the usuli techni¬ 
cal terms. This is no accident. All of us have spent many happy hours 
with BW discussing terminology, and in the process discovered how much 
reflection, effort, and research ought to go into every English attempt to 
convey the Arabic. 

The title of BWs magnum opus reflects his unwavering recognition of the 
religious standpoint from which Islamic jurists operated. Notwithstanding 


2 Search xxiii. 

3 Ibid. 

4 Search 4-5; 8. 
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BW’s avowed interest in the “legal” rather than the “moral” aspect of the 
usull enterprise, he repeatedly reminds the reader that Al-Amidi views 
the human lawgiver as no more than a “mediator of the divine law to 
humankind.” 5 His framework is always that “the fundamental preoccu¬ 
pation of Muslim thinking about the Shari'a is with duties that human 
beings have towards God and with sanctions that belong to the world 
to come, not to this world_The Shari'a rules exist for the primary pur¬ 

pose of fostering obedience to God... Therefore we cannot automatically 
equate the rules of the Shari'a with law.” 6 

On one level this is unexceptional. Every discussion of Islamic law con¬ 
cedes this at the beginning. What marks BWs scholarship is that, like the 
jurists he studies, he never loses sight of this axiom. In Spirit every chapter 
is framed as a discussion of some aspect of the religious discourse of Islamic 
law. Chapter two is titled “Divine Sovereignty and His Subordinates;” chap¬ 
ter three, on the “Textualist/Intentionalist Bent” begins, “The universal 
insistence of Muslim jurists upon the divine authorship of the law and their 
refusal to accord to human reason any role in the creation of the law...” 
Chapter four concerns “The Venture Beyond the Text” and reminds us that, 
whatever the cause for an extension of a hukm analogically to another case, 
“it is always the will of God that is the true necessitating factor [that is, the 
‘Utah that allows the connection between the known case and the novel 
case].” 7 In the chapter “Probabilism and the Limits of Certainty,” we read, 
“The law was not something to be passively received and applied; it was 
rather something to be actively constructed by human toilers [his term 
for mujtahids] eager to gain the approval of their Lord for their effort.” 8 
Further examples would be tedious, but there is little doubt that there is a 
shared religious sensibility between BW and the usulis that was no doubt 
an aid in his sensitive reading and interpretation of their “toil,” and was 
perhaps also a factor that attracted him to these very texts. 

This Volume 

In most academic study in the humanities and social sciences, a decision is 
made at the outset: should one study in micro or in macro? Or to give the 


5 Spirit 1. 

6 Spirit 20. 

7 Spirit 67. 

8 Spirit 89. 
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same question more extended expression: can the study of a single author 
or an individual text illustrate the more general truths of a phenomenon, 
or will such studies always be restricted by and to their specifics? One can 
anticipate BWs response to such questions, since he produced a mono¬ 
graph of around 750 pages, and not a few additional articles, exploring 
(in the main) a single work of a single author. The general is only under¬ 
stood through the specifics. Al-AmidTs own keen sense of the interlinking 
of the general and the specific and his desire to relate legal or theoretical 
minutiae to broader theological themes facilitated BWs work. 

Sayfaddin al-Amidi and Bernard Weiss have had a fruitful, long-term 
working relationship from which, one could say, both have accrued 
much benefit. From BW, al-Amidi has gained canonicity in the academic 
study of usul al-fiqh, replicating (and reviving) the position he held in the 
medieval Islamic legal curriculum. In al-Amidi, BW chose wisely: a legal 
theorist whose identification of the fundamental questions of legal the¬ 
ory was direct and authoritative. BW positions himself as a kindly inter¬ 
rogator, grilling al-Amidi through his Ihkdm in an effort to understand 
rather than criticize. The aim is to recreate al-Amidl’s web of connected 
questions ( masa’il ) in which each discrete answer creates tension diago¬ 
nally through the system as arguments elsewhere are stretched. BWs task 
of representing al-Amidl’s usul is, in one sense, limited to one thinker and 
his text. Because al-Amidl’s exposition is so well-informed and carefully 
constructed, it acts as a worthy proxy for usull writings more generally. 
The construal of al-Amidl’s ideas found in BWs oeuvre, particularly The 
Search for God’s Law, is of such mastery that it has formed an organon of 
sorts for scholars across North America and Europe, not unlike the Ihkam 
for students in the medieval Muslim academy. The Amidl-Weiss partner¬ 
ship has created a matrix through which the interconnectedness of all 
the central themes of usul al-fiqh can be identified, and then subjected 
to rigorous analysis. In this volume particularly, and in contemporary 
research into Islamic legal theory more generally, scholarly understand¬ 
ing has been both formed and informed by our readings of BWs reading 
of other usulls and especially of al-Amidi. 

Consequently, this is not simply a volume “in honor” of BW, a 
“Weissschriji” as we have styled it in our shorthand. It is not merely a 
collection of studies arising from a conference convened to celebrate BW 
and his contribution to scholarship. In fact, the four sections in which 
the papers are arranged here reflect four dominant themes that emerge 
from BWs exploration of the usul al-fiqh enterprise through his work on 
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al-Amidi. Each theme arises from an interrelationship between at least 
two constituents of usuli discourse, and each poses a particular question: 

1. Law and Reason: Does reason uncover and create law, or are the two 
fundamentally at odds? 

2. Law and Religion: Can the exercise of law ever be a purely religious 
activity? 

3. Law and Language: How do words, language systems and discourse 
create rules, commands and legal systems? 

4. Diversity and Authority: If the legal solutions to a problem are various, 
how can the law be obeyed? 

Since usuli -type questions are usually interconnected, it is not a great 
surprise to find the papers presented here crosscutting themes, answer¬ 
ing more than their supposed brief and straying into another’s territory. 
In truth, most papers could have been placed in various headings; some 
could be placed under all four rubrics. 

Law and Reason 

[M]edieval Muslim theology is a type of natural theology; it holds basic veri¬ 
ties (the existence and attributes of God, the prophethood of Muhammad 
in particular) to be accessible to human reason apart from revelation. 
Acceptance of these verities is in fact the precondition of acceptance of the 
revelation mediated by the Prophet, including the law, which is a central 
part of that revelation . 9 

BW sees al-Amidi as conforming to a mainstream, medieval Muslim theo¬ 
logical trend (be it Ash'ari or Mu'tazill) of “natural theology.” Al-Amidi, 
in abbreviated form in al-Ihkam and in more detail in the Abkar al-AJkar, 
argues for there being a series of truths (or “verities”) which can be known 
through reason alone. The key debating point for legal theory was the 
elasticity of this category. How much knowledge, and of what sorts, can 
reason provide us? How much law can be known rationally? Indeed, how 
“rational” is the law? Al-Amidl’s discussion reflects the preceding centu¬ 
ries of debate within Islam, the beginnings of which are tackled by Ahmed 
El Shamsy. In his “The Wisdom of God’s Law: Two Theories” (chapter 1), 
El Shamsy examines the emergence of a Mu'tazilTShahT trend in the early 


9 Search 687. 
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years of the tenth century (late third-early fourth hijrl century). Later 
Shafi'Ism, as is well known, was closely linked to the anti-Mu'tazili move¬ 
ment bearing the name of Abu al-Hasan al-Ash‘ari. Indeed, this linkage 
has, for some commentators, created the intellectual predominance of 
both the Shah'i and Ash'ari schools from the eleventh century onward. 
Earlier Shah'i legal theoretical leanings (or rather, the theories of some 
early Shah'i legal theorists), according to El Shamsy, seem to have incor¬ 
porated select Mu'tazill principles. The works of al-Khaffaf and al-Qaffal 
al-Shashl have recently come to light in which there are clear references 
to Mu'tazill ethical thinking being employed in a legal theoretical context. 
The extent to which reason can identify legal evaluations (obligatory, per¬ 
mitted, forbidden) or the benefits of the law for humankind are only two 
of the examples where early Shah'is have adopted Mu'tazill notions and 
given them a specific Shah'i twist. 

The presence of Mu'tazill influence in Shah'i usul was not restricted 
to this early period. Chaumont’s “La notion de wajh al-hikmah dans les 
usul al-fiqh d’Abu Ishaq al-ShlrazI (m. 476/1083)” (chapter 2) examines the 
influence of Mu'tazilism at the beginnings of the “mature” period of Shah'i 
legal theory. The dispute over the rationality of the law revolved around 
whether the shar ' was dictated by God’s will ( iradah) or was decided by 
reference to “benefit” or “well-being” ( maslahah ). Al-ShlrazI would appear 
an orthodox Ash'arl in his kalam and c aqldah works, stating clearly that it 
is the former ( iradah ) that is operative. In his usul works, such as al-Luma c 
fi usul al-fiqh, one has hints that Mu'tazill concepts within legal theory 
have had more traction than in his theological works. In particular, the 
influence is to be found among the individuals he cites as opponents, and 
in al-ShlrazTs views on the meaning of iman (faith, belief) and in his use 
of the term wajh al-hikmah (“sagesse ,” wisdom). Wajh al-hikmah appears 
to refer to a reason for the legal ruling being as it is, a cause deeper than 
the immediate legal cause ( c illah), and which can be identified as a reason¬ 
able, rational and moral framework; the deeper cause could, on occasion, 
allow the jurist to void individual rulings by reference to this deeper ratio¬ 
nale. ShlrazTs occasional employment of this concept, along with other 
evidence presented by Chaumont, indicates that even during the demise 
of the Mu'tazilah, their influence on usul thinking continued. The “natural 
theology” identified by BW as a background (a “theological postulate”) to 
usul al-fiqh shows Mu'tazill influence even when proposed by Ash'arls. 

Nonetheless, even the Mu'tazills admitted that at times the rationality 
of the law was difficult to identify. Nowhere is this more in evidence than 
in the discussion of ritual (jibadat), which was seen as outside of rational 
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investigation by many, be they Ash'ari or Mu'tazili. Kevin Reinhart, in 
“Ritual Action and Practical Action” (chapter 3), embarks on a detailed and 
thorough account of the place of ritual in Islamic legal thinking, beginning 
with Qur’anic and early Islamic lexicography, moving on to the organiza¬ 
tion of works of fiqh (and what the principles of organization reveal about 
the underlying thought world of medieval Muslim intellectuals). Famous 
amongst those who rejected any rationality within the ritual sphere was 
the Mu'tazili al-Nazzam, who parceled off the area of ritual obedience 
(‘ibadat ) from the “this-worldly” concerns of the mu ‘dmuldl. The problem 
of ritual, or “religious” versus rational elements of the law, is traced further 
in the discussions over intention. Intention ( niyyah ) appears in the fiqh 
crucial to the validity of ritual performance; it does not seem so central 
to non-ritual acts. The essential element of intention perhaps is linked to 
the non-rationality of ritual, in contrast to the this-worldly concerns of 
the mu'amalat. How this affects the overall shape of the law is one of the 
larger concerns addressed by Reinhart. 

As BW noted, the underlying framework, running through these dis¬ 
cussions of the relationship between law and reason, reflects a particu¬ 
lar epistemology. Reason naturally brings knowledge of some truths to 
any rational human being. Debates in usul and in kaldm revolved around 
which truths fell into this category, and how one might gain knowledge 
of other truths, not immediately accessible to reason. Fadel (chapter 4) 
examines the way this epistemological concern is reflected in the graded 
theory of knowledge found in usul aL-fiqh. For a skilled and expert juris¬ 
prudent (or mujtahld), one position may be more likely than another, but 
that does not necessarily mean the one is categorically true and the other 
false. For the non-expert ( muqallid ), there is an ethical dilemma as to 
which expert to follow, and how one might know that one expert is more 
worthy of one’s allegiance than another. Fadel examines the various solu¬ 
tions of both Ash'arT and Mu'tazil! writers of usul al-fiqh, revealing how 
the debate polarizes between the two options of takhylr (the muqallid 
simply chooses, almost at random) and tarjlh. (the muqallid chooses but 
must do so on the basis of a piece of evidence—a dalll). The usulls do not 
indicate how the muqallid works out whom to trust (and for tarjlh., whom 
to follow), and this, for Fadel, constitutes a sort of “under-determination” 
in usul theories. For a “fully determined” theory, some level of basic moral 
knowledge (and hence moral reasoning) on the part of the non-expert 
would have to be presupposed. This theoretical underdevelopment must, 
Fadel supposes, in some way be linked to the “natural theology” stance 
described by BW when outlining the moral world of al-Amidl. 
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Law and Religion 

We thus, according to the Muslim view, do not receive the law considered 
as a body of fully articulated and implementable rules directly from God; 
we receive it rather from great jurists. But the law expounded by the jurists, 
the jurists’ law, has validity only by virtue of its claim to being the closest 
approximation of the ideal law of God that the jurists are capable of produc¬ 
ing. In order to make this claim, the jurists must be able to declare with a 
clear conscience that they have expended the utmost effort on this task . 10 

The law of God—which BW uses as a gloss for the Arabic term sharVah —is 
mediated through a class of scholars who claim exclusive right to be its 
interpreters. The scholars may not simply assume this position from an 
ambition for social status. The obsessive attention to the minutiae of legal 
debate has led some to view them as merely playing intellectual games 
when the real business of the law is moving on apace in practice. BW, 
throughout his work, recognized that this characterization was unjust, 
and to understand the “spirit” of Islamic law is to discern the religious 
motives for scholars’ involvement in the activity of law drafting. Brockopp 
develops this further, in his contribution to this volume, and argues that 
one should see the jurists and their works as motivated by piety. In this 
vein, he studies “Sahnun’s Mudawwanah and the piety of the Shari’ah- 
minded” (chapter 5) and sees in the Mudawwanak’s detail, not a practice- 
orientated text, but a meditation on the nature of law. Legal texts, and the 
scholarly discussions they represent, are a “place to encounter the divine,” 
and this devotional aspect of juristic composition might be seen to act as 
a bridge between the two classical categories of furu’ and usui. 

Whilst Brockopp explores the pious dividend for jurists engaging in 
legal writing, Lange (chapter 6) explores the way the major theological 
questions of entry into heaven and hell affected the writing and com¬ 
position of Juru’. In a thorough survey of the notion of ( kaffarah )—how 
deviations from the law (sinful or otherwise) are expiated—Lange sees 
echoes from the theological debates about grave sinners and their entry 
into paradise. For the ShahTs, one can apply analogical reasoning to the 
fixed forms of punishment ( hudud) and expiation (kaffarah), such that a 
punishment or expiatory act decreed in the revelatory sources might be 
substituted for some other, “equivalent” act. For the Hanafis, these expia¬ 
tory penalties were fixed and unchangeable. The two positions reflect dif¬ 
ferent understandings of what can and what cannot be subject to legal 


10 Search 15. 
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reasoning. But for Lange, the significant point is that these debates might 
reflect a broader theological debate—namely the Ash'ari-Maturidi debate 
over the punishment that awaits the grave sinner. The ShafiTs, with their 
encouragement of analogical reasoning and the notion of compensatory 
equivalence, may have been influenced (or may have themselves influ¬ 
enced) the Ash'arT position, which is much more optimistic about the 
fate of the grave sinner: for some Ash'arls, he may enter heaven with¬ 
out any expiatory period. The Hanafi commitment to stick rigidly to the 
rules about what can and cannot act as expiation and punishment may be 
linked with the position in more mature Maturidism that the punishment 
of the grave sinner is necessary and fixed—a theological certainty. Lange 
argues that the theology-law relationship is such that at times purely theo¬ 
logical dogmas may have specific consequences for legal doctrine (and, 
potentially, vice versa). 

The ShafiT willingness to allow a substitution or an equivalent kaffdrah 
might promote a practical attitude to ritual practice. If so, this might be 
linked to Raquel Ukeles’s observation that many ShafiTs from the mature, 
medieval period promoted the notion that practices which clearly had no 
grounding in prophetic example might not be reprehensible innovation 
(as the term bid'ah is normally understood), but could be viewed as “good” 
( hasan ) innovations (chapter 7). Ibn ‘Abdassalam al-Sulaml is the first to 
apply the full scale of fiqh assessments to bid’ah, and after him it became 
commonplace: Innovations could come in all different types and with 
different legal assessments, from the obligatory to the forbidden, includ¬ 
ing the recommended and the discouraged. Ukeles explores the practice 
of salat al-ragha’ib as an example of this: the discussions may reveal a 
certain practicality in ShafiT attitudes to ritual which makes the stance 
of their legal conception more accommodating than we might otherwise 
have thought. What is clear is that the notion of the law, as presented in 
works of fiqh, is the workspace of the jurists. When the jurists claim their 
fiqh to be “the closest approximation of the ideal law of God that... [they] 
are capable of producing,” 11 as BW puts it, this legitimacy claim inevitably 
reflects the jurists’ self-understanding as pious scholars, religious intellec¬ 
tuals and social actors. A full account of how religious concerns affected 
the legal thinking of the jurists requires a recognition of all these roles. 


11 Search 15-6. 
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Law and Language 

The Lugha is not merely an instrument of communication: it is a perfect 
instrument... The perfection of the Lugha as an instrument of communica¬ 
tion makes possible the objectification of intended meaning. Private subjec¬ 
tive meanings are, through it, projected into the public arena... Only if full 
objectification of God’s intended meanings through the Lugha is possible is 
revelation, in both the broad and narrow senses of the term (tanzil, izhar) 
possible . 12 

For the fuqaha’, God communicates to his servants in his revelatory 
texts, and these texts are composed in language. Studying how medieval 
Muslim thinkers conceived of the origins and operation of the linguistic 
system (the lug hah) represents, perhaps, BWs most sustained intellectual 
preoccupation. From his earliest research on the origins of language to his 
most recent publications on hermeneutics and usu .1 al-fiqh, BW has writ¬ 
ten with care for clarity and precision which, coincidently, shows his own 
mastery of the linguistic code. Powers, in “Finding God and Humanity in 
Language” (chapter 8), compares the linguistic system common to many 
usulls (al-Amidi included) in which sound or “vocable” ( lafz —following 
BW) is linked to idea or meaning ( ma'na ), with the implicit connection 
between actions and intentions found in fiqh texts. In fiqh, one finds a 
tendency to believe actions to reveal internal states in an uncomplicated 
manner. So, for example, intentional homicide is assessed not through 
any examination of the culprit’s mental state, but an assessment of the 
external attributes of the deadly act. These are reproduced in a crescendo 
of details by fiqh writers, making the application of the rule ( hukm ) to 
the individual case increasingly mechanistic. By the end of the discus¬ 
sion, the initially complicated task of assigning an assessment to a real 
case by incorporating it into a “named action type” becomes almost sim¬ 
plistic and obvious. Actions reveal inner mental states for fiqh writers, 
as utterances do for usulls. In a sense, utterances are merely a particu¬ 
larly articulate form of action. Powers, though, identifies also a tendency 
in fiqh to envisage a legally effective utterance which may actually be 
at variance with the inner mental state of the agent. For example, the 
divorce formula when uttered without intent, remains legally effective. 
This, Powers identifies as a “formalist” tendency amongst the jurists in 
which language, on its own, can create legal facts: such cases must modify 
our understanding of the oft-repeated saying of the Prophet, “Actions are 
judged by their intentions.” 


12 Search. 145-6. 
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As Powers notes, the association of vocable ( iafz ) with meaning 
( ma’na ) is, for usulls, the result of a placing (wad') of the latter upon the 
former. The connection between the two, though arbitrary, is a strong 
bond, such that the assigned meaning might be termed the “literal” or 
“true” ( haqiqah ) meaning of the word. Gleave examines “Literal Meaning 
and Interpretation in Early Imami Law” (chapter 9), exploring how this 
connection is established within the Imami Shfi tradition. He identifies 
a theory of language formation in Imami circles which was popular in 
the early period: namely, that the meaning of words is established by 
God and diverges from (and overrides) the meanings employed by the 
language community. This makes the Qur’an incomprehensible without 
an interpreter, as God speaks in the Qur’an using this special language. 
The interpreter, of course, is the infallible Imam who is fluent in both 
languages, the divine and the ordinary, and can communicate God’s mes¬ 
sage to the community. The theory completely negates the standard usuli 
account, which is based on the presumption that divine speech and every¬ 
day speech can be subjected to the same interpretive mechanisms. The 
peculiar ShiT theory did not survive. When ShiT writers began to read and 
imitate the science of usuL, the standard theory became the orthodoxy, 
and the sectarian notion of language was to make only sporadic reappear¬ 
ances in the history of ShiT legal thought. 

The particular terminology of the law also, in a sense, created a pecu¬ 
liar language and discourse which was available only to the initiated. 
The iteration and reiteration of ever more precise definitions through a 
series of semantic categories is a standard feature of fiqk writing. Powers 
already identified this method of literary presentation, arguing that it 
closes the gap between theoretical category and actual case. Heinrichs 
examines what he terms “genres” in the Kitab al-Luqtah of Ibn Rushd’s 
Bidayat al-mujtakid wa-nihayat al-muqtasid (chapter 10). The “genres” are 
“semantic categories of the smallest discussion units.” His translation/ 
summary/commentary enables the reader to decode the discussion of Ibn 
Rushd, as he navigates the differing definitions of terms by the various 
schools, the accompanying varying school assessments within the sharVah 
and the reasoning behind the opinions. Ibn Rushd’s clear elucidation of 
the argumentation which supports the school opinions is reproduced in 
Heinrichs’s detailed account of the chapter. 

Law: Diversity and Authority 

[A]n opinion concerning the divine law that an individual mujtahid arrives 
at by dint of his deliberations over the relevant indicators is authoritative 
for any commoner who attaches himself to the mujtahid as a follower... but 
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the opinion is not authoritative for other mujtahids ... An Ijma'ic consensus, 
on the other hand, carries an authority that is directed primarily to mujta¬ 
hids ... Once formed, an Ijma'ic consensus puts an end to all such deliberation 
in the future ... An opinion of an individual mujtahid, however authoritative 
for commoners, can never bring a halt to further deliberation . 13 

Al-AmidI, as BW regularly reminds us, is interested in preserving the 
diversity of opinion amongst the qualified scholars, whilst at the same 
time preserving the authority of the individual mujtahids, opinion outside 
of the scholarly class. In Fadel’s paper, already mentioned, the problem 
of how the authority of a mujtahid is grounded in the muqallid' s ethical 
system was carefully dissected. The authority of the scholars as a class is, 
perhaps, nowhere more explicitly signaled in works of usul than in the 
discussions of ijma c —the consensus of the scholars on a particular legal 
assessment which is binding on future explications of the law. Lowry asks, 
“Is there something postmodern about ijma’V (chapter 11), exploring the 
discussions of various usults through the interpretive theory of Stanley 
Fish. Fish famously posited that the meaning of texts is fixed by the 
interpretive communities that read them, rather than by the individual 
identified as the “author.” Interpretive communities often claim that their 
interpreted meaning is not their own, but the author’s original meaning: 
this, as is widely recognized, is a ploy whereby the community may dis¬ 
tance itself from the subjectivity of the interpretive process and attempt 
to inject an authoritative objectivity into their conclusions. At times, the 
mechanism of ijma r , as described in works of usul al-fiqh, acts to “fix” the 
meaning of a historic text; it might also establish the valid application of a 
rule in a text to a case which may previously have seemed irrelevant. BW 
has already tested the application of Hans-Georg Gadamer’s hermeneutic 
theory on the system of usul al-fiqh in his article “Text and Application.” 14 
With regard to ijma\ he wonders whether ijma‘ might be a counterpart to 
“Gadamer’s agreement-through-conversation.” His conclusion is that an 
alluring similarity should not persuade us-the two notions do not map 
perfectly upon one another. Lowry’s conclusions are similarly cautious: at 
root is a rhetorical (and, one might say, structural) foundationalism in usul 
writings generally which prevented carte blanche interpretive freedom. 


13 Search, 203. 

14 “Text and Application: Hermeneutical Reflections on Islamic Legal Interpretation.” 
In The Law Applied: Contextualizing the Islamic Shari’a. A Volume in Honor of Frank E. 
Vogel. Edited by Peri Bearman, Wolfhart Heinrichs, and Bernard G. Weiss. 
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Diversity of juristic opinion is, sometimes, seen as a weakness in a legal 
system, and one which might lead to fragmentation of judicial authority. 
Indeed, it might be argued that the incorporation of diversity into the 
usul, whilst attempting to preserve the authority of those proclaiming 
and implementing the law (through ijma c and other theoretical concep¬ 
tions) is a concession to the reality of disagreement. In “Body and Spirit of 
Islamic Law” (chapter 12), Peters explores the workings of legal diversity in 
the Dakhla Oasis through an examination of a cache of documents discov¬ 
ered there between 2003 and 2007. The people of al-Dakhla were ShafiTs, 
but they lived under the imperial Ottoman-Hanafi legal supremacy. That 
both the local judges and the central judicial bureaucracy accepted that 
at times the local law may depart from that prescribed by the central 
madhhab is, perhaps, a reflection of this acceptance of diversity. Indeed, 
that the Hanafi court officials “rubberstamped” the local ShahT judges’ 
decisions shows not mere acceptance, but complicity in the promotion of 
legal pluralism when this was necessary. Perhaps the Hanafis were able 
to accept this state of affairs because their legal school had developed the 
most detailed theoretical structure into which diversity could be slotted. 
The results are, Peters states, “not earth-shattering,” but they do contrib¬ 
ute to our understanding of diversity in legal assessment, both at the intel¬ 
lectual and practical levels. 

The authority of the state to decree and rule is, in part, based on a con¬ 
ception of law which operates within a constitutional framework. So, the 
relative autonomy of the Dakhla judges from central diktat is preserved in 
a conception of law’s operation which may not be extensively explored in 
the underdeveloped science of Islamic political theory. Instead, accepted 
conceptions of how government and law interact were based on concep¬ 
tions grounded in the Muslim intellectual tradition from the pre-Ottoman 
period. It is in this tradition of thought that one can place the influen¬ 
tial, but rarely imitated, constitutional theorizing of al-Mawardl. In his 
“Tracing the Nuance in Mawardi’s al-Ahkam al-sultaniyyah" (chapter 13), 
Frank Vogel returns to al-Mawardi’s text with a fresh perspective: that 
of the ultimate authority of the sharVah. (or more precisely, the schol¬ 
ars’ conception of the sharVah as found in their works of fiqh) over any 
other rival claim to political authority. In Vogel’s reading, al-Mawardl 
is not desperately trying to justify the existing, chaotic state system by 
means of legal casuistry. Rather he is trying to impose upon the Muslim 
notion of the state a set of constitutional principles which are legitimate 
only because they emerge from reasoned fiqh argumentation. By draw¬ 
ing attention to the way al-Mawardl protects and promotes the role of 
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legal scholars and practitioners within the constitutional framework, sub¬ 
jecting caliphal authority to the fuqaha” s ultimate sanction, Vogel sees 
al-Mawardi as accomplishing something theoretically novel: the begin¬ 
nings of a specifically Islamic constitutional theory. The aim, as with ijma c 
and the evidence from Dakhla, was to maintain the authority of the law 
by establishing the exclusive right of the religiously trained legal person¬ 
nel (from the mujtahid to the qadl) to interpret it. BW, as Vogel notes, has 
expressed this phenomenon succinctly: “The caliphate had to give up all 
claims to legislative powers and to resign itself to being—or at least to 
giving the appearance of being—the instrument of implementation of the 
law of scholars, the law of books.” 15 

Legacy 

Bernard Weiss’s contribution to the held of Islamic, Islamic legal, and spe¬ 
cifically usull studies is not to be measured only by his own scholarship. 
Were someone to write a history of the study of Islamic Law in North 
America, Bernard Weiss would be a featured figure because he was also 
a nodal point in the development of Islamic legal studies in the United 
States. Although scholars like Hallaq, Zysow and Reinhart had, autodi- 
dactically, begun studying the “principles of jurisprudence” (usul aL-fiqh) 
in the middle and late 1970s, Weiss’s Search for God’s Law validated and 
grounded usul as a held of study. At meetings of the Middle East Studies 
Association in particular, but also the American Academy of Religion and 
the American Oriental Society, Weiss faithfully attended, commented on, 
and delivered papers concerned with Islamic law and religion. As impor¬ 
tantly, Weiss, along with the late and much-lamented Jeanette Wakin 
(to whom the hrst volume of Alta Papers is dedicated), nurtured tyros in 
Islamic legal studies. He was an engaged conversation partner and (after 
the development of the web) email correspondent. The series he founded 
with Ruud Peters at Brill— Studies in Islamic Law and Society —published 
a number of these young scholars’ hrst works—Sherman Jackson, 
Christoph Mel chert, Frank Vogel, Robert Gleave, Jonathan Brockopp, 
Paul Powers, Kevin Jacques, to name just a few. The hrst Alta Conference, 
which he convened in 1999, and formed the basis for his edited collection 
Studies in Islamic Legal Theory, marked a maturing point in the study of 
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Islamic jurisprudential theory. This was not only because of the papers 
included—which he masterfully edited—and the record of the discussion 
which he laboriously transcribed and edited, but also because of the col¬ 
legial community he fostered. He taught by example the value of careful 
work, serious engagement with others’ work, and generosity in reading 
and assessing. In this way Bernard Weiss shaped the history of Islamic 
law’s study in the United States for decades to come. 

The papers in this volume were presented in embryonic form at a con¬ 
ference in Alta 2008. This second gathering, Alta Two, was convened in 
honor of BW, and forms the basis for this present collection. It was a par¬ 
ticular privilege to have Bernard present for the presentations and discus¬ 
sions. All the papers presented here reflect, in various ways, his scholarly 
contribution to the study of Islamic law, and are framed by questions he 
saw as fundamental to the understanding of Islamic legal theory. BW’s 
contribution though is more than simply his important scholarly output: 
it is also the expression of an etiquette of scholarly exchange that reflects 
BW’s own approach to his subject. In his dialogue with al-Amidl, BW’s 
approach has been characterized (by Heinrichs) as Mitdenken —a “think¬ 
ing along with” the author. In this sense BW’s reading of al-Amidl might 
be termed sympathetic—not in the sense of supporting or promoting his 
subject’s perspective, but rather as an attempt to understand and represent, 
almost from the inside, an unknown scholarly discipline. This etiquette of 
engagement with the sources applies equally to the exchange between 
scholars. At one point during Alta Two, two participants embarked on a 
rather heated exchange about some detail of usul methodology. BW inter¬ 
vened, saying, “That is not how we do things at Alta—at Alta we listen, 
try and understand, criticize if necessary, and then we agree to differ.” 
That there might be an “Alta way of doing things” is entirely due to the 
atmosphere at both conferences engineered by BW himself and reflect¬ 
ing his own approach. It could also be a lesson learned from Al-AmidTs 
own method. BWs legacy will not simply be in his definitive account of 
the usutl thought-world, but also in his encouragement of scholarship and 
scholarly collaboration in the study of that world. Thanks to his efforts, 
the once neglected held of Islamic legal theory is now established as one 
of the critical elements in the academic study of Islam. 

Last, and at the risk of repetition, all of us owe profound thanks to the 
University of Utah—its deans and administrators and its Middle East 
Center and Law School, who so enthusiastically supported the idea of a 
festschrift conference for Bernard Weiss from the germination of the idea 
to the publication of this volume. Thanks are particularly due to Peter 
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Sluglett who enthusiastically handled arrangements at the Utah end of 
things, and to Shari Lindsey, whose logistical mastery made the confer¬ 
ence such an effortless and pleasant event. We have also the pleasant duty 
of expressing our gratitude to the Islamic Legal Studies Program at the 
Harvard Law School and its then director, Baber Johansen, who gener¬ 
ously subvented the conference and this volume. We thank our colleagues 
who are also, in part due to Bernard’s efforts, friends, for their contribu¬ 
tions to the conference, and to this volume. Their scholarship constructs 
our held, but also enriches our understanding of so many domains of 
human history and human life. And last, but foremost, we express here, 
once more, our gratitude to Bernard Weiss, fellow-scholar, teacher, men¬ 
tor, friend, and deeply admired pioneer in the fascinating held of usul 
al-fiqh studies. 

* * * 

The editors and contributors to Islamic Law in Theory were saddened to 
learn that Wolfhart Heinrichs died in January of 2014. Not only was he a 
good friend to all of us, including Bernard Weiss, but he had introduced 
many of us to the study of Islamic legal theory, and continued his contri¬ 
butions throughout the rest of his life. His untimely death is a profound 
loss to Islamic and Arabic studies. 


PART ONE 

LAW AND REASON 



THE WISDOM OF GOD’S LAW: TWO THEORIES 


Ahmed El Shamsy 
I. Introduction 

Montesquieu begins his De [’esprit des Lois with the assertion that “laws, in 
their most general signification, are the necessary relations arising from 
the nature of things. In this sense all beings have their laws: the Deity His 
laws, the material world its laws, the intelligences superior to man their 
laws, the beasts their laws, man his laws.” 1 In Montesquieu’s view, God is 
constrained by rules that necessarily spring from His wisdom and power, 
while human beings construct their laws against a background of natu¬ 
ral justice. This dictates certain “primitive laws,” such as the obligation 
to thank one’s benefactor and to provide retaliation for an injured party. 
Such rules exist objectively and are independent of the man-made posi¬ 
tive laws that may give expression to them. Montesquieu thus vehemently 
opposes ethical subjectivism, claiming that “to say that there is nothing 
just or unjust but what is commanded or forbidden by positive laws, is 
the same as saying that before the describing of a circle all the radii were 
not equal.” 2 

Roughly eight centuries before Montesquieu, the Mu'tazili concep¬ 
tion of the spirit of the law was based on very similar premises of natural 
justice. 3 The Mu'tazills, too, believed in the existence of objective and 
rationally graspable ethical principles that applied to both human and 
divine actions; they, too, considered the imperative of gratitude to the 
benefactor (skukr aL-mun’lm) to represent one such principle. The ques¬ 
tion that this paper explores is whether and how these Mu'tazill ethics 
influenced the theorization of Islamic law and the development of con¬ 
ceptual tools for legal reasoning. I focus on a group of Shafi'I scholars who 


1 I would like to thank Gregor Schwarb for his helpful comments on a draft of this 
paper. Montesquieu, The Spirit of Laws (De L’esprit des Lois), 1:1. 

2 Montesquieu, The Spirit of Laws, 1:2. 

3 For a succinct overview of the pre-Islamic history of the natural law concept, see 
Frank Griffel, “The Harmony of Natural Law and Sharfa,” 39-42. 



20 


AHMED EL SHAMSY 


lived in the early tenth century C.E. (late third and early fourth Hijri cen¬ 
tury). Kevin Reinhart has shown that a subsection of the Shafi'I school in 
this period had evidently adopted a Mu'tazili theological outlook, giving 
rise to what he calls “speculative Shafi'ism.” 4 Secondary sources indicate 
that these Mu'tazili-inclined scholars produced some of the earliest works 
on legal theory (usul al-fiqh ) to be written after al-ShahTs (d. 204/820) 
Rlsalah. Of these, no major works seem to have survived. However, by 
piecing together evidence from two newly available sources, most impor¬ 
tantly a short but complete legal-theoretical text from the first half of the 
tenth century, we are able to reconstruct in some detail a coherent legal 
theory that reveals the role played by rationalist theology in tenth-century 
Shafi'I law. 

An analysis of these sources reveals that at least one prominent strand 
of Shafi'I legal theory in this period was not merely influenced by, but 
indeed fundamentally embedded in, rationalist theology. George Makdisi 
has claimed that for al-Shafi'I legal theory represented an alternative to 
theology; 5 but it seems clear that by the fourth/tenth century, many of 
al-ShafiTs successors considered it part and parcel of a broad theological 
system. Within this system, the proposition that the sacred law promotes 
human benefit ( maslahah ) occupied a central position: it served to jus¬ 
tify both the overall rationality of the law and the practice of analogi¬ 
cal reasoning ( qlyas ). However, for tenth-century Shafi'Ts the concept of 
maslahah remained a theoretical construct and was not employed as a 
practical tool of legal reasoning. Counterintuitively, the systematic utiliza¬ 
tion of maslahah as a device in analogical rule derivation seems to have 
begun among Shafi'Ts after the decline of Mu'tazili ethics and with the rise 
of Ash'ari ethical subjectivism. 

II. Legal Theory and Theology among Early ShafTIs 

Al-Shafi'I was intensely critical of the kalam theology of his day, both form 
and content. 6 His condemnation did not, however, deter his students 
from taking up positions on the heated debates of the third/ninth cen¬ 
tury. Abu Ya'qub al-Buwaytl (d. 231/846), Abu 'All al-KarablsI (d. 248/862), 
Isma'Il b. Yahya al-Muzanl (d. 264/877), and Abu ‘Abd al-Rahman al-Shafi'I 


4 Reinhart, Before Revelation, 15-16. 

5 Makdisi, “The Juridical Theology of Shafi‘1.’’ 

6 al-Bayhaqi, Manaqib al-Shafi’i, 1:452-470. 
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(d. after 230/845) all appear to have voiced opinions regarding the con¬ 
troversial Mu'tazil! thesis of the createdness of the Quran. Al-Buwayti 
unequivocally rejected the thesis, 7 while al-Karabisi and al-Muzani 
endorsed an intermediate position according to which only the utterance 
( lafz) of the Quran was created. 8 Abu Abd al-Rahman, in contrast, not only 
affirmed the createdness doctrine wholeheartedly, but became an open 
Mu'tazil! and acted as the right-hand man of the imperial grand judge Ibn 
Abi Duwad (in office probably 218-237/833-851 or 852) in enforcing the 
Quranic inquisition ( mihnah ), 9 an occupation that caused much embar¬ 
rassment among the Shafi'Ts both at the time and afterwards. 10 But the 
opprobrium heaped upon Abu ‘Abd al-Rahman should not be interpreted 
as evidence that Mu'tazil! ideas in general were considered anathema by 
the Shafi'Ts in the period that followed the inquisition. Particularly in the 
realm of legal theory, the opposite appears to be the case. 

A preliminary indication of this is provided by the remarkable dearth 
of extant works on Shafi'I legal theory from this period. We know of a 
number of works on legal-theoretical topics that were composed before 
the mid-tenth century, 11 but already al-Zarkashi (d. 794/1392) had diffi¬ 
culty in finding anything beyond single copies of a handful of these texts 
for his encyclopedic work on Shafi'T usuL al-fiqh .' 2 The most likely reason 
for the disappearance of these works lies in the theological attitudes that 
they displayed—attitudes rooted in Mu'tazil! ethics, which came to be 
considered unacceptable by later generations of Shafi'T jurists. This theory 
is supported by the fact that the only hitherto found fragments of legal- 
theoretical writings from the early period have survived as part of works 
on positive law. Ibn Surayj’s (d. 306/918) ai WadaT li-mans us al-sharaT, a 
work primarily concerned with the recitation of uncontroversial points of 
law, contains a small addendum on legal theory; however, this is silent on 
the contentious theological issues that are the subject of this study. 13 


7 al-Dhahabl, Siyar a'lam al-nubala‘, 12:61. 

8 For al-Karabisi, see van Ess, “Ibn Kullab und die Mihna,” 102. For al-Muzani, see 
al-Qazwini, Kitab al-irshad, 1:431. On the other hand, Ibn ‘Abd al-Barr, in al-Intiqd‘, 170, 
claimed that al-Muzani believed in the createdness of the Quran itself. 

9 van Ess, Theologie und Gesellschaft, 3:292-295. 

10 Ibn ‘Asakir, Tarlkh madlnat Dimashq, 51:358, quoting Abu Dawud al-Sijistani (d. 275/ 


11 See, for example, Bedir, "An Early Response to al-ShafiT”; 
Jarir al-Tabari”; and Stewart, “Muhammad b. Dawud al-Zahiri.” 

12 al-Zarkashi, al-Bahr al-muhlt, 5:42,1:6-9. 

13 Ibn Surayj, al-Wada’i 1 li-mansus al-shara‘i’. 


Stewart, “Muhammad b. 
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My analysis here draws on two primary sources that have thus far 
received little or no attention, but which offer an unparalleled insight into 
early Shaft'! legal theory. These sources are al-Aqsam wa-l-khisdl by Abu 
Bakr Ahmad b. ‘Umar b. Yusuf al-Khaffaf, and the recently edited Mahasin 
al-sharVah by al-Qaffal al-Shashi. 14 While al-Qaffal is a well-known mid¬ 
tenth-century ShahT jurist (he died in 365/976), very little is known about 
al-Khaffaf. He is said to have belonged to the generation of Ibn Surayj’s 
students and to have been a contemporary of Ibn al-Haddad (d. 345/956 
or 957), so he probably lived a few decades earlier than al-Qaffal. 15 He 
is also widely recognized as the author of a work titled al-Aqsam wa-l- 
khisdl}^ This short work exists in the Chester Beatty Library in Dublin as 
a single water-damaged manuscript that the catalog mistakenly attributes 
to Ibn Surayj. 17 Al-Aqsam wa-l-khisdl is a book of fiqh, but it is prefaced 
by a remarkable 3,000-word introduction, Muqaddimah, which contains 
a concise but complete exposition on legal theory. The Muqaddimah 
represents, to my knowledge, the oldest extant work of this kind after 
al-ShahTs Risdlah and al-Buwayti’s abridgement of the Risdlah. It dis¬ 
cusses explicitly, under the rubric of usul al-fiqh, many of the core topics 
of mature legal theory that are missing from the Risdlah, such as the ahad- 
tawatur distinction, types of ijma and qiyas, the nature of the imperative 
( amr ), ambiguous expressions ( mujmal ), previous divine laws ( shara’i ‘ 
man kana qablana), legality in the absence of revelation ( al-ashya 1 qabla 
majV al-shar '), and legal conformism or taqlid. 

What is most striking about the Muqaddimah is the fact that it places 
legal theory squarely within a theological framework. Al-Khaffaf begins 
the text with the thesis that “the permissible and the impermissible are 
recognized from two angles, one of them reason, the other revelation 


14 For another discussion of the value of the Mahasin, see Kevin Reinhart’s paper in 
this volume. 

15 This information is contained in a single-sentence entry in al-Shirazi’s Tabaqat 
al-fuqaha‘, 114. Subsequent biographers all drew on this source; see, for example, al-Isnawi, 
Tabaqat al-shafi’iyyah, 1:464-465. Ferdinand Wiistenfeld seems to have had access to a fur¬ 
ther manuscript of al-Isnawi that describes al-Khaffaf as a contemporary of Ibn al-Haddad; 
see Wiistenfeld, Derlmam el-Schafil, 19. Hajji Khalifah mistakes the Hanafi jurist al-Khassaf 
for al-Khaffaf, and attributes to the latter al-Khassaf’s death year of 261/874; see Hajji 
Khalifah, Kashf ai-zunun, 2:1416. 

16 See, for example, al-Zarkashi, al-Bahr al-muhit, 5:42, and the works mentioned in the 
previous note. 

17 Al-Khaffaf’s name is recognizable on the first page of the manuscript. Also, classical 
Muslim authors cite the work and attribute it to al-Khaffaf; see previous note. I am in the 
process of editing the Muqaddimah for publication. 
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(1 al-halal wa-l-hardm yudraku min jihatayn ahaduha aL-’aqi wa-l-dkhar 
al-sam c ).” 18 Reason establishes three categories: obligatory, forbidden, and 
permissible ( wajib, mumtanf, and mujawwaz). The first two categories are 
rationally intelligible and binding on any human being; in these areas, 
revelation only confirms rational insights. Law proper takes place in the 
neutral category of things deemed permissible by reason. It is revelation 
that sorts what is allowed by reason into the various categories of legal 
classification through the application of the hermeneutic tools of usuL al- 
fiqh . 19 Though the available evidence is scanty, it seems that this position 
was shared by at least some of al-Khaffaf’s Shafi ‘1 peers, including Ibn 
al-Qass (d. 335/946 or 947) and Abu Bakr al-Sayrafi (d. 330/941 or 942). 20 

From the very beginning, the Muqaddimah thus sets out to establish a 
position for law within a wider theological system that assigns roles to rea¬ 
son and revelation respectively. A constant reminder of this basis appears 
in the non-contradiction clause that recurs numerous times in the text: an 
interpretation is valid only if it does not violate reason ( kharijan ‘ amma ft 
al-dqul) and if it is, as al-Khaffaf puts it, “good in itself and not deemed 
evil ( hasanan fi nafsihi ghayra mustaqbah ).’’ 21 This insistence on non¬ 
contradiction with reason stresses that revelation in its different mani¬ 
festations is constrained and deliminated by a firm and epistemologically 
superior ethical framework of reason. 

Within this framework, legal theory serves an important theologi¬ 
cal function. While the rational categories of obligatory and forbidden 
embody imperatives that are logically necessary, the legal rules estab¬ 
lished by revelation within the rational category of allowable are not nec¬ 
essary. The role of legal theory is to prove that the law is nonetheless not 
arbitrary. Al-Khaffaf stresses that everything, including the rules provided 
by revelation, has a cause (‘ illah ), but that there are two different kinds of 
causes, namely rational and legal causes. Rational causes ( 7 /a/ ‘ aqliyyah ) 
are necessarily connected to their effects: movement causes the body to 
be moved, and this connection cannot be severed or abrogated. A legal 
cause ( ’illah shariyyah), on the other hand, such as intoxication that 


18 al-Khaffaf, al-Aqsam wa-l-khisal, fol. lb. 

19 al-Khaffaf, al-Aqsam wa-l-khisal, fol. lb. 

20 In Adab al-jadal, Ibn al-Qass argued that “God’s proof for these two [the categories 
of rationally obligatory and rationally impermissible] is established for anyone with an 
intellect whether before or after the coming of revelation, and revelation has only come 
to confirm it”; al-Zarkashl, al-Bahr al-muhit, 1:149. For al-Sayrafi and al-Qaffal al-Shashi, see 
al-Zarkashl, al-Bahr al-muhit, 1:139-140; translated in Reinhart, Before Revelation, 19. 

21 al-Khaffaf, al-Aqsam wa-l-khisal, fols 7b, 3a. 
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causes wine to be forbidden, is dependent on revelation: its causality was 
not in existence before revelation and it could be retracted again through 
abrogation. It should be noted that in al-ShafiTs terminology, legal causes 
were known as ma c dnl 22 Though al-Khaffaf probably was not the first to 
do so, using the same word for both rational and legal causes draws an 
analogy between the two by suggesting that they are in some basic way 
similar, a point to which I return later. Legal theory is thus integrated 
into a theological system and revelation is granted a space to develop an 
alternative form of causality that is parallel to, though different from, nec¬ 
essary rational causality. 

III. Maslahah as the Structuring Principle of the Law 

The structuring principle of the causality that is established by revela¬ 
tion is human benefit, maslahah. On this subject, al-Khaffaf’s position 
is echoed by his fellow ShafiT al-Qaffal al-Shashl, whose recently edited 
work Mahasin al-sharVah provides a more detailed exposition of the 
function of benefit within the theological system that both al-Khaffaf 
and al-Qaffal evidently shared. Al-Qaffal’s fundamental premise is that 
the specific cause ( c illah) of a legal ruling is itself caused by the ultimate 
cause ( ma’lul bi-l-'illah al-’ammah) that is human benefit. 23 The primary 
justification for the assumption that the sacred law was intended for the 
benefit of humankind appears to have been the divine attribute of wis¬ 
dom ( hlkmah ). Al-Qaffal argues that “if you affirm that things have a cre¬ 
ator who is wise and powerful, then He must intend good for His servants, 
rendering satisfaction for them according to virtuous governance that is 
based on seeking their benefit.” 24 This connection between human benefit 
and God’s attribute of wisdom can be encountered among later Ash'aris, 
such as Fakhr al-Din al-Razi (d. 606/1210), 25 but it appears to have origi¬ 
nated among the Mu'tazills of Baghdad, 26 where it was closely linked to 


22 Josef van Ess has found some evidence that usage of the term ‘illah to denote causal¬ 
ity in law predates al-Shafi‘1; see van Ess, “The Logical Structure of Islamic Theology.” On 
al-ShafiTs use of ma’na, see Lowry, Early Islamic Legal Theory, 150-152. 

23 al-Qaffal al-Shashl, Mahasin al-sharVah, 27. 

24 al-Qaffal, Mahasin al-sharVah, 25. The term “virtuous governance” (al-siyasah 
al-fidilah) is unusual in legal discussions and indicates that al-Qaffal’s argument tran¬ 
scends the purely legal realm, an issue that is investigated below. 

25 al-Razi, al-Mahsul, 5:175-177. See also al-Hakim al-Tirmidhi, Ithbat al-’ilal, 69. 

26 See, for example, al-Ash‘ari, Maqalat al-islamlyyln, 575. 
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a broader debate regarding God’s obligation to bring about the optimum, 
al-aslah, in creation as a whole. 27 

Al-Khaffaf and al-Qaffal thus lay out a double rationality of the law. The 
first kind of rationality relates to necessary truths that are intelligible inde¬ 
pendently of divine revelation; these are few in number. Within the vast 
realm of the rationally possible, a second type of rationality exists, namely 
a means-ends rationality: God’s wisdom gives rise to laws that serve the 
benefit of His creatures. In some instances the connection between a rule 
and the benefit that it serves is transparent; in others, both al-Khaffaf 
and al-Qaffal admit that the benefit must be assumed, but cannot be 
understood. 28 

The affirmation that the realm of law is structured by causes, which in 
turn aim at the generation of human benefit, addressed three important 
concerns that had emerged in the course of the third/ninth century. 

First, the assertion that the law serves human benefit played a role in 
theological discussions as part of the justification for the obligation to 
obey the divine law. Given the Baghdadi Mu'tazili position that the ten¬ 
dency to maximize benefit for creation is an inherent characteristic of 
God, the divine law must necessarily reflect the same goal. This divine 
beneficence towards humankind, as evident in the law as well as more 
broadly in creation, gives rise to the rational obligation to thank one’s 
benefactor and thus to obey the precepts laid down by him. 29 

Second, arguing for the beneficial nature of the sacred law served a 
crucial theological and polemical purpose within an intellectual context 
of anti-religious and antinomian critiques of Islam. According to al-Qaffal, 
criticisms of the benefits of the sacred law and its rationality are voiced 
principally by two parties. The first group, he claims, denies prophecy and 
the creation of the world and uses the alleged irrationality of the law as 
part of an attack not only on Islam, but on all revealed religion; these 
dakriyyun avow only a belief in the eternity of the cosmos. The second 
group admits both a creator and prophethood, but rejects the outward 
meanings of revelation in favor of esoteric interpretations that nullify 
the rules of the law. Al-Qaffal mentions particularly Isma'llls as falling 


27 See Brunshvig, “Mu'tazilisme et optimum ( at-astah )”; Zysow, “Two Theories of Obli¬ 
gation,” 400. 

28 “Ista’thara Allah bi-‘ilmih”: al-Qaffal, Makasin al-sharZ'ah, 26; al-Khaffaf, al-Aqsam 
wa-l-khisal, fol. 4a. 

29 Zysow, “Two Theories of Obligation,” 399-400. 
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into this category. 30 The explicit aim of Mahasin al-sharVah is to defend 
the rationality of the sacred law against such critiques by demonstrating 
that the law is fully compatible with the principle of virtuous governance 
( al-siyasah al-fadilah ). 31 This term is not frequently encountered in legal 
discussions, and al-Qaffal’s use of it reflects a discourse outside the sphere 
of law. It appears that ethical norms employed in Islamic political philoso¬ 
phy by al-Qaffal’s contemporaries such as al-Farabi (d. 339/950) 32 were 
used as standards of comparison against which the sharVah was measured 
and found wanting. Likening God’s governance to that of a hypothetical 
virtuous ruler on Earth, al-Qaffal sought to prove that the sacred law was 
rational in the sense that its general prescriptions served rational ends, 
even though the individual details could not be evaluated by the limited 
human mind. The theme of justifying the sacred law in philosophical 
and rationalist terms by highlighting its promotion of human benefit also 
appears in the writings of the “philosopher of Nishapur,” Abu al-Hasan 
al-'Amiri (d. 38i/gg2). 33 

Finally, the hypothesis of benefit as the ultimate cause of the law 
affirmed the existence of at least partly intelligible patterns within the non¬ 
necessary aspects of the law. Al-Nazzam (d. between 220 and 230/835 and 
845) famously denied that any such regularity could be found. He claimed 
that while rationally necessary obligations exist and are equally binding 
on God and man, the rules that constitute the sharTah were utterly arbi¬ 
trary and had only become good and wise as a result of the divine speech 
act that made them obligatory. 34 In the absence of an underlying system¬ 
atic principle, al-Nazzam argued that the analogical extension of known 
rules was impossible. By establishing a direct and necessary connection 
between the beneficial nature of the sacred law and divine attributes such 
as hikmah, tenth-century ShafiTs could counter this critique and develop 
a justification for the practice of analogical reasoning: The extension of a 
ruling from one case to other similar situations requires the assumption 
of continuity and consistency within the law, and this is provided by the 
unifying principle of benefit. 


30 al-Qaffal, Mahasin al-shariah, 17-20. 

31 al-Qaffal, Mahasin al-sharl'ah, 19. 

32 Al-Farabi uses the expression in Kitab al-millah, 55 .1 am grateful to Gregor Schwarb 
for this reference. 

33 Compare the formulation of the five overall policies of the law in al-‘AmirI, Kitab 
al-i'lam, 123, and, in more developed form, in al-Ghazali, Shifa‘ al-ghalll, 160-161. 

34 van Ess, TheoLogie unci Gesellschaft, 6:168-169. 
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IV. Considerations of Benefit in Practice 

The principle of maslahah was thus harnessed by tenth-century Shafi ‘1 
jurists to justify the validity of analogy. However, it appears that in prac¬ 
tice, considerations of benefit played no role in the actual process of legal 
reasoning; I have found no evidence that ShafiT scholars in this period 
possessed or used conceptual tools that could have accommodated the 
assumption of the beneficial nature of law. 35 Indeed, the concept of ben¬ 
efit as developed by al-Qaffal especially was by its very nature unsuited 
to practical application. Al-Qaffal’s primary objective in the Mahasin, as 
seen above, was to defuse criticisms of Islam and of its laws, not to gen¬ 
erate new rules. His statements in this context nonetheless demonstrate 
that he conceived of benefit in very abstract terms, and that he perceived 
a discontinuity between the general principle of benefit and the actual 
rationale of specific legal rulings. He admits, for example, that the many 
benefits of the law that he enumerates in his work are in the end only 
“meanings that could be attached to the rules so that the minds of the 
believers may approach them ( Innama hiya ma’unin yajuzu an tu‘aLlaqa 
tilka al-ahkam bi-ha hatta taqruba min ‘uqul al-muta c abbidin ).’’ 36 Fur¬ 
thermore, al-Qaffal notes that human beings can easily perceive overall 
features, but cannot distinguish subtleties; he points out that one look 
suffices to distinguish between a man with much hair and one with little 
hair, but a beard containing a thousand hairs looks much the same as a 
beard containing a thousand and one hundred hairs. 37 Likewise, the over¬ 
all rules of the law can be recognized as clearly beneficial, but the details 
are often inaccessible to human understanding. As an example, al-Qaffal 
quotes the differing punishments meted to an unmarried fornicator (100 
lashes) and to someone who makes an unsubstantiated accusation of for¬ 
nication (80 lashes). 38 Given that the legal reasoning of the jurist deals 
precisely with such minutiae, it seems unlikely that al-Qaffal’s concept of 


35 Muhammad Zahid al-Kawthari (d. 1952) already argued that the concept of maslahah 
among the Mu'tazilis served a theological rather than a practical legal purpose in “Athar 
al-‘urf wa-l-maslahah,” 239-243. 

36 al-Qaffal, Mahasin al-shar[‘ah, 261. The edited text reads “taqruba/tuqarriba ‘ala,’’ but 
I have changed the preposition based on a manuscript of the Mahasin that was not used 
by the editor (Yale University, Beinecke Rare Book and Manuscript Library, MS Landberg 
614, fol. 72b). I am grateful to Kevin Reinhart for allowing me to consult his copy of this 
manuscript. 

37 al-Qaffal, Mahasin al-sharVah, 27. 

38 al-Qaffal, Mahasin al-sharVah, 540. 
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benefit could be used in the actual determination of legal causes for the 
purpose of analogy. 

Al-Qaffal’s theory of benefit bears a strong resemblance to that devel¬ 
oped by his contemporary Hanafi legal theorist Abu Bakr al-Jassas 
(d. 370/980). Al-Jassas distinguished between causes of benefit ( 7 /a/ 
al-masalih) and causes of the rule ( 77 a/ al-hukm ). 39 Like al-Qaffal, al-Jassas 
deduced the beneficiality of the law in general from God’s attribute of 
wisdom. The benefits of the details of the law, however, could not be 
deciphered through reasoning. It was enough to know that they neces¬ 
sarily had to exist, flowing from the premise of a wise God. Al-Jassas’s 
teacher, Abu al-Hasan al-Karkhl (d. 340/952), put forth a similar distinc¬ 
tion between what he called the causes of a rule ( 77 a/ al-hukm) and the 
wisdom of a rule (hlkmat al-hukm), emphasizing that the wisdom of a rule 
could not be used to establish its cause. 40 

The distinction between, on the one hand, the specific cause of a legal 
ruling and, on the other, the overall purpose served by the ruling reveals 
a particular understanding of the nature of legal causes. This “sign model” 
of the cause treats legal causes as arbitrary signs, set by God, that are 
not ontologically connected to the underlying reasons of the divine law, 
like names lacking an inherent connection to their referents. The func¬ 
tion of such causes is to act as markers that enable the jurist to general¬ 
ize the known ruling in one case to other, similar cases that share the 
same salient feature, i.e. the same cause. Knowing that the law in general 
serves human welfare, the jurist can also speculate about the nature of the 
broader benefit provided to humankind by the ruling. However, this— 
unlike the determination of the legal cause—is mere conjecture. Within 
the sign model, considerations of benefit can thus have no practical role 
in the identification of legal causes and the practice of analogy. 41 

The sign model of the cause was by no means universally held by early 
Shafi'Is: Abu ‘All b. Abl Hurayrah (d. 345/956), for example, is reported 
to have adhered to the alternative “motive model,” 42 according to which 
legal causes correspond in a direct and often intelligible way to the overall 
policies served by legal rulings. Nonetheless, we know that the sign model 
was adopted by at least some prominent Shafi'I scholars in this period. 
In particular, Abu Bakr al-Sayrafi, one of the most influential speculative 
Shafi'Is of the early tenth century, is reported to have adhered explicitly to 


39 al-Jassas, al-Fusuifl al-usul, 2:291-293. 

40 al-Karkhl, ai-Usul, 172. 

41 Zysow, “Economy of Certainty,” 374-390. 

42 Zysow, “Economy of Certainty,” 374-390. 
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the sign model, 43 which indicates that for him, too, the practice of analogy 
could not utilize considerations of benefit. Although al-Qaffal was more 
willing to speculate on the underlying benefits of the law than al-Jassas 
and al-Karkhi, he stressed the speculative nature of these interpretations 
and the polemical project that they served as a justification of the law 
against antinomian threats. 44 Whether or not al-Qaffal also endorsed the 
sign model (the fact that he adhered to al-Sayrafi’s legal theory suggests 
that he did), 45 this certainly indicates that he did not view the principle of 
benefit as representing a useable element in the methodology of analogy. 

V. Dialectics as an Alternative Juristic Tool 

Al-Khaffaf’s work, like al-Qaffal’s, offers insufficient information to deter¬ 
mine conclusively whether he adhered to the sign model of the cause. 
However, it is clear that his discussion on the ascertainment of legal causes 
makes no mention of benefit. In contrast, he deals extensively with a very 
different technique, namely dialectics ( jadal). 46 Aristotelian dialectics 
made its first appearance in islamic thought in the held of theology with 
Ibn al-Rawandi’s (d. mid-third/ninth century) A dab at-jadal, and it was 
subsequently adopted into law. The topic of jadal takes up about a fifth 
of the whole Muqaddimah. The importance of jadal in al-Khaffaf’s work 
correlates with the information that we have about other early ShahTs’ 
engagement with the subject: al-Qaffal, Ibn al-Qass, and Ibn Abl Hurayrah 
all composed independent treatises on jadal in law, 47 and may thus have 
been the first jurists to adopt this originally theological methodology. 
Al-Sayrafi also wrote on and endorsed the practice. 48 It is noteworthy that 
the ShahTs’ apparent enthusiasm for jadal in law was not shared by many 
scholars outside the school, who viewed the technique with reservation. 49 


43 al-Zarkashl, al-Bahr al-muhlt, 5:112. 

44 al-Qaffal, Mahasin al-shari'ah, 17-20, 261. 

45 See Ibn Qadi Shuhbah, Tabaqat al-shafi'lyyah, 1:116. 

46 On jadal, see Miller, “Islamic Disputation Theory.” 

47 See al-Zarkashi, al-Bahr al-muhlt, 1:149 ( on Ibn al-Qass), 5:136 (on Ibn Abi Hurayrah); 
and al-Shirazi, Tabaqat al-fuqaha\ 112 (on al-Qaffal). 

48 al-Zarkashi, al-Bahr al-muhlt, 5:364. 

49 The Hanafi al-Karkhi concluded that though the tests of consistency and convertibil¬ 
ity sufficed to ground an argument within jadal, they could not be used as the basis of legal 
responsa ( fatawa) or actual practice; al-Zarkashi, al-Bahr al-muhlt, 5:249. Both al-Hakim 
al-Tirmidhi (d. ca. 300/917) and the Ash'ari Abu Bakr al-Baqillani (d. 402/1013) argued that 
jadal could not produce proof of legal causes; see al-Hakim al-Tirmidhi, Ithbat al- 'Ilal, 73; 
and al-Ghazall, Shifa ’ al-ghalll, 267. 
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While juristic jadat provides the framework for disputes on any source 
of the law, in actual practice the most discussed topic was the process 
of analogy and especially the verification of the legal cause. By the very 
nature of the method of jadal, the verification process was formalistic. 
The primary way of arguing for a legal cause was to demonstrate its con¬ 
sistency ( tard , i.e. whenever the cause is present, the legal qualification 
is present) and convertibility ( c aks, i.e. whenever the cause is absent, the 
legal qualification is absent). 50 The legal cause used for the tests of con¬ 
sistency and convertibility thus had nothing to do with the presumptive 
benefit provided by the rule in question. 

It is plausible that the ShafiTs’ adoption of the formalistic method of 
jadat is connected to the terminological shift, mentioned above, from 
underlying reason (ma’na) in al-ShafiTs Risalah to legal cause (‘ Utah ) a 
century later. As Aron Zysow has already pointed out, the fascination of 
early ShafiTs with consistency and convertibility in the ascertainment 
of legal causes springs from the application of the standards of rational 
causes to legal ones. 51 It seems that the introduction of the term ‘Utah 
into Shafi ‘1 legal theory went hand in hand with a new view of the basic 
unit of analogical reasoning: if it was a cause, rather than a more nebulous 
“meaning” ( ma c na ), then it could be verified the way that natural causes 
were verified, namely through formalistic means. The method par excel¬ 
lence for such a procedure was jadal. 

In contrast to the apparent non-use of the principle of benefit in veri¬ 
fying legal causes, there is therefore extensive evidence that early ShafiTs 
used the formalistic method of jadal as the basis of analogical reasoning. 
This adoption of a theological method into law lends further support to 
the thesis that tenth-century ShafiTs integrated law both substantially and 
methodologically into a theological system. 

VI. Al-Ghazali’s Theory of Benefit 

The advent of Ash'arism transformed the theory and use of maslahah 
among the ShafiTs. The change is evident when comparing the theories 
of al-Khaffaf and al-Qaffal with that of Abu Hamid al-Ghazall (d. 505/1111) 
about a century and a half later. While for the early ShafiTs the assumption 
of the beneficial nature of the law flowed necessarily from premises 


50 Zysow, “Economy of Certainty,” 367-369. 

51 Zysow, “Economy of Certainty,” 370. 
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about divine nature, as an Ash'ari, al-Ghazali denied any such connec¬ 
tion. Al-Ghazali did acknowledge that reason could distinguish between 
harm and benefit in this world, and that it directs mankind towards pur¬ 
suing benefit and avoiding harm. However, in contrast to the Mu'tazilis, 
al-Ghazali denied that the prescriptions of reason impose constraints on 
God’s actions or commands. He nonetheless affirmed that the promotion 
of human benefit does indeed underpin the sacred law; and he arrived at 
this conclusion through induction on the basis of the known rules of the 
sharVah . 52 Al-Ghazali’s legal methodology thus consisted of a bottom-up 
inferential process that used textually established rules to grasp the spirit 
of the law and then employed these insights as guiding principles for its 
further elaboration. He termed this technique of evaluating presumptive 
legal causes against such overall policies of the law the test of appropriate¬ 
ness ( munasabah ). 53 

Al-Ghazali was not opposed to the formalism of consistency and 
convertibility tests (tard wa- c aks), as his Ash'ari predecessor Abu Bakr 
al-Baqillani (d. 402/1013) had been. Rather, he considered consistency and 
convertibility to be simply the outward indicators for the jurist of where 
to look for the relationship between an individual ruling and human ben¬ 
efit; for example, consistency shows that wherever intoxication is pres¬ 
ent, impermissibility is present. 54 Going beyond this formalism, al-Ghazali 
identified the policy, or purpose, behind this ruling as the protection of 
the intellect. Once the policies of the law (what later became known as 
maqasid al-sharVah) have been identified, this knowledge can serve to 
test presumptive causes: to be assumed valid, a cause has to serve the 
overall policies of the law. 

In practice, this principle thus allows the jurist to analyze legal rules in 
order to isolate their legal causes. The jurist might, for example, query the 
benefit underlying the imposition of the death penalty for murder and— 
guided by the Quranic verse 2:179—conclude that the policy of the law 
that is served by this punishment is deterrence. This conclusion would 
have practical implications for specific cases of murder: to achieve the 


52 Hourani, “Ghazali on the Ethics of Action,” 86. 

53 Although the exact origins of the appropriateness test are unclear, already Badr 
al-Din al-Zarkashl (d. 794/1392), who had access to considerably more sources than are 
extant today, quoted al-Ghazali as the earliest proponent of a worked-out theory of appro¬ 
priateness; see al-Zarkashl, al-Bahr al-muh.it, 5:206-208. 

54 al-Ghazali, Shifa‘ al-ghalll, 267-276. 
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maximum deterrent effect, murder carried out with any type of weapon 
would be subject to the death penalty, with deference to the Hanafi posi¬ 
tion according to which only murder committed with a lethal weapon 
merits this punishment. 55 

The Mu'tazili understanding of benefit in law was rationalist in the 
sense that it was derived from higher principles postulated to be directly 
dictated by reason. Al-Ghazali’s theory, on the other hand, was quasi¬ 
empiricist: its basis in Ash'arT voluntarism necessarily precluded the 
assumption of a priori structure or aims within the law, but it left open 
the possibility of discovering such a structure through observation of the 
law itself. 

It is tempting to link this empiricist turn in al-Ghazali’s thought to his 
engagement with the work of Galen of Pergamum (d. around 216 C.E.), 
particularly the latter’s De usu partium (“On the usefulness of the parts 
of the body,” in Arabic Manafi’ al-a’da 3 ), which enumerates the benefits 
of each part of the human body and the harmony in which they inter¬ 
act. 56 This work was translated into Arabic already by the late ninth 
century, 57 and it enjoyed enormous popularity in al-Ghazali’s time. ‘Abd 
al-Rahman b. Abl Sadiq al-Naysaburi (alive in 459/1067) wrote a commen¬ 
tary on Galen’s book, 58 and Abu Hayyan al-Tawhldl (d. 414/1023) praised 
its genius which he attributed to divine inspiration. 59 Al-Ghazall, in al- 
Munqidh min al-dalal, refers directly to Galen’s work: in a discussion on 
the ancient natural philosophers, he explains that the benefit of the study 
of anatomy lies precisely in the discovery of this “usefulness of the body 
parts” ( manafi’ al-a’da J ), which in turn illuminates to the scholar God’s 
wisdom ( hikmah ) and the purposes ( maqasid ) of His actions. 60 

The overlap between al-Ghazall’s terminology and that of legal theory 
is evident and becomes clearer still in al-Ghazall’s al-Hikmahfit makhluqat 
Allah , 61 which is dedicated to elucidating the divine wisdom behind the 
creation of the planets, the elements, animals and plants, as well as the 
human body. Already the introduction indicates an empiricist approach, 
as al-Ghazall justifies his work in terms of the Quranic injunction to 


55 al-Ghazall, al-Mankhul, 545-547. 

56 Galen, On the Usefulness of the Parts. 

57 The translation was done by Hubaysh b. al-Hasan, who died in the early fourth/late 
ninth century; see Ibn al-Nadlm, al-Fihrist, 349. 

58 Kahhalah, Mu'jam al-mu’allfln , 5:154. 

59 al-Tawhidi, al-Muqabasat Abu Hayyan al-Tawhldl, 351. 

60 al-Ghazall, al-Munqidh min al-dalal, 76-77. 

61 al-Ghazall, al-Hikmah fl makhluqat Allah, 5-49; see, e.g., 24. 
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observe creation. 62 The overarching theme of the work is the principle 
of averting harm ( mafsadah ) and facilitating benefit ( maslahah ) in cre¬ 
ation. With regard to the human body, it is revelation and more specifi¬ 
cally divine law that provides the guidance necessary to use the body so 
as to achieve these dual aims. 63 The divine law is thus part and parcel of 
a wider, observable landscape of creation that is structured by the promo¬ 
tion of benefit and the aversion of harm. 

In order to avoid terminological confusion, it is important to note that 
within the empiricist-rationalist divide among the doctors of his day, Galen 
leaned towards rationalism. 64 However, when juxtaposed with Mu'tazili 
theological rationalism, Galen’s arguments in De usu partlum contain the 
basis for the empiricism that permitted al-Ghazali to arrive at the benefi- 
ciality of the law through the inductive movement from individual rulings 
to overall patterns. 

VII. Conclusion: Two Theories of Benefit 

What this study has shown is that the integration of rationalist ethics and 
legal theory in the work of early tenth-century Shaft‘I jurists did not lead 
to a de-scripturalization in favor of legal reasoning based on notions of 
natural law, as it had in the work of Montesquieu. Rather, reason was 
employed as an apologetic tool for justifying the overall thrust of the law 
as necessary and the details as possible ways of virtuous divine lawmak¬ 
ing. Meanwhile, the actual process of legal reasoning for individual rules 
took place according to the formalistic method of juridical dialectics. The 
idea of a rational sacred law was upheld but radically altered in the work 
of Ash'aris such as al-Ghazali. While Ash'ari ethical subjectivism rejected 
the notion that God is bound by rational obligation, al-Ghazali argued for 
a bottom-up rationality of the law that was justified empirically: through 
induction, an intelligible structure could be discerned in the law, and 
this structure could then be utilized for the analogical extension of rules 
through the test of appropriateness. 

We thus arrive at the counterintuitive conclusion that the Ash'ari de¬ 
coupling of ethics from law coincided with the transformation of benefit 


62 al-Ghazali, al-Hikmah fi makhluqat Allah, 3-4; cf. Quran 10:101. 

63 al-Ghazall, al-Hikmah fi makhluqat Allah, 28-29. 

64 For Galen’s attempt to reconcile rationalism and empiricism, see Frede, Essays in 
Ancient Philosophy, 279-300. 
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considerations from mere theological postulate to a tool of legal reasoning. 
This conclusion confirms and to an extent explains Felicitas Opwis’s 
finding that the use of maslahah in legal reasoning was a relatively late 
development. 65 A possible explanation for this phenomenon relates to the 
required levels of certainty in different fields of inquiry. From the stand¬ 
point of objectivist ethics, which embedded law within theology, knowl¬ 
edge had to reflect a high degree of certitude. The benefits of the law were 
clear and certain with regard to the law in general, but became less and 
less so the further the law branched out into details that were subject 
to disagreement among jurists. The neat methodology of testing formal 
consistency that was provided by jadai must have appeared a much more 
reliable tool for dealing with the specific questions that are the subject of 
legal reasoning. 

Once Ash'ari subjectivism had pulled law out of the sphere of theology, 
a model of benefit that relied on probabilistic inductions became accept¬ 
able. ft seems no coincidence that al-Ghazali describes and defends in his 
MVydr al- c ilm how incomplete induction ( istiqra J ndqis) can yield useful 
rules for the jurist, arguing that while it cannot lead to certainty, it does 
establish the kind of probability suitable for legal matters. 66 After all, the 
policies of the law that lie at the heart of his appropriateness test are the 
products of precisely such incomplete inductions. 

The Ash'arl rejection of rationalism thus moved the concept of benefit 
from the realm of theology to the realm of law, and al-Ghazali enthroned 
it as the primary mechanism of legal analogy, downgrading formalistic 
methods of ascertaining consistency to the role of mere indicators of ben¬ 
efit. At least for the Shaft‘is, then, it was the de-theologization of maslahah 
by Ash'arism that appears to have opened the door to the integration of 
this concept into legal reasoning. 
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LA NOTION DE WAJH AL-HIKMAH DANS LES USUL AL-FIQH D’ABU 
ISHAQ AL-SHlRAZl (M. 476 / 1083 ) 

Eric Chaumont 


11 y a plus de quinze ans, j’ai ecrit un bref article intitule “Encore au sujet 
de l’ash'arisme d’Abu Ishaq al-Shirazi” 1 dans lequel j’ai cherche a demon- 
trer que sur le plan theologique, Shiraz! etait bien, comme il le preten- 
dait, un ash'arite et non un salafi. A l’epoque, la question qui apparaissait 
pertinente etait en effet la suivante: “Shiraz! etait-il un ash'arite ou un 
salafi?" Dans son livre sur Ibn 'Aqll et la resurgence de 1 ’islam traditio- 
naliste au XD me siecle, 2 le regrette George A. Makdisi a impose l’idee que 
la question pertinente a se poser concernant un legiste vivant a Bagdad 
au XI® me siecle etait la suivante: “Ce legiste etait-il un ash'arite ou un 
‘traditionaliste’ (salafi)?” Et George Makdisi, tout comme Henri Laoust 
avant lui, 3 considerait, sans vraiment argumenter son opinion, qu’Abu 
Ishaq al-Shirazi devait etre range parmi les “traditionalistes,” qu’il etait 
un salafi. ‘Abd al-Majid Turki, Tun des deux editeurs des ' aqida-s —deux 
lui sont attributes, peut-etre faussement 4 —partage la meme opinion. En 
revanche, la regrettee Marie Bernand a bien montre que cette hypothese 
etait indefendable. 

L’influence du maitre de George Makdisi, Henri Laoust, et la sienne res¬ 
tent importantes dans l’etude des pensees theologique et legale musulma- 
nes medievales et elle amene aujourd’hui, me semble-t-il, de nombreux 
chercheurs a grandement surevaluer l’importance du “traditionalisme” en 
islam sunnite medieval. L’influence proprement spirituelle et intellectuelle 
des “traditionalistes,” et plus particulierement celle des hanbalites bagda- 
diens du XI® me siecle, n’a peut-etre pas ete telle, meme si leur role fut de 


1 E. Chaumont, "Encore au sujet”. 

2 Makdisi, Ibn Aqll. 

3 Laoust, La politique de Ghazali, 30 et Laoust, Les schismes, 190. 

4 Le Kitab al-isharah ila madhhab Ahl al-Haqq et la Aqldat al-Salaf ont ete edites a deux 
reprises: 1. La profession de foi dAbu Ishaq al-Shlrazl, edition et presentation par Marie 
Bernand; 2. En annexe de al-Shirazi, Shark, I, 91-125 (pour le K al-isharah) et, en annexe de 
al-Shirazi, Al-Ma ! una fl l-jadal, 91-102 (pour la Aqldah al-Salaf). Les references ( Isharah et 
Salaf) renvoient a l’ed. M. Bernand. Pour le caractere douteux de l’attribution de ces deux 
petits textes d 'usul al-dln a al-Shirazi, voir ma presentation de son oeuvre dans Luma’, 
25-27. 
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premier plan dans les troubles, les fitan, qui agiterent les rues de Bagdad 
de cette epoque. En d’autres termes, si l’importance socio-politique des 
traditionalistes dans la societe bagdadienne du siecle est indeniable 
et leur influence sur le petit peuple incontestable, moins certaine est celle 
de leur influence sur le plan des sciences religieuses et, plus particuliere- 
ment, de la theologie et de la theorie legale. Avec Shirazi comme allie, 
j’essayerai ici de montrer que les “traditionalistes”—en general des Han- 
balites mais pas seulement—n’existaient pas sur le plan doctrinal a Bag¬ 
dad au XI® me siecle; une sorte de coquille vide sur le plan des idees mais 
tres resistante, un peu comme aujourd’hui le salafisme se definit avant 
tout comme un activisme d’une rare pauvrete spirituelle et intellectuelle. 

Mon propos ici sera de montrer que si Shirazi etait partage entre deux 
doctrines divergentes en matiere de theorie Legate (usul al-fiqh), ces deux 
doctrines ne sont pas 1’ash‘arisme et le salafisme mais 1’ash‘arisme et le 
mu'tazilisme. Je montrerai aussi que Shirazi est probablement toujours 
reste indecis et que c’est ainsi que peut s’expliquer l’“opportunisme” doc- 
trinale apparent dont temoigne parfois son oeuvre. En revanche, sur le 
plan theologique (usul al-dln), les choses sont beaucoup plus claires et 
1 ’ash‘arisme de Shirazi n’est pas douteux. L’exemple de Shirazi pose en 
sonnne la question de la survie du mu'tazilisme au sein de l’islam sun- 
nite, non pas en tant que doctrine theologique—sous cette forme, il n’a 
que difficilement survecu a la mihnah du Coran—, mais en tant que cette 
doctrine a des incidences critiques en matiere de theorie legale. Et sur 
ce terrain-la, le champ des usul al-fiqh, le mu'tazilisme a peut-etre connu 
des victoires insoup^onnees jusqu’en islam sunnite. Je procederai en trois 
moments: 1. Je montrerai que Shirazi ignore les salafi- s dans ses travaux 
d 'usul al-fiqh et d 'usul al-dln et qu’il ne les considere tout simplement pas 
comme des interlocuteurs; pour lui, les salafi- s n’ont pas de doctrine theo- 
logico-legale; 2. La suspension du jugement de Shirazi relative a la question 
du principe qui est au principe de l’institution de la sharVah — al-iradah 
ou al-maslahahl , l’hypothese ash'arite ou l’hypothese nru'tazilite?— 
montrera que cette derniere etait pour le moins encore d’actualite dans le 
contexte intellectuel de l’epoque; 3. La presence etonnante d’une notion 
appartenant a l’appareil conceptuel du mu'tazilisme—la notion de wajh 
al-hikmah qui donne son nom au titre de cet article—dans les usul al-fiqh 
de Shirazi indiquera l’influence de cette doctrine “heterodoxe” sur sa pen- 
see legale. En conclusion, j’evoquerai l’hypothese, a verifier et a travailler 
dans d’autres travaux, que c’est probablement le mu'tazilisme qui, dans 
l’histoire, s’est impose en theorie legale musulmane sunnite alors que 
1’ash‘arisme ne triomphait que sur le plan theologique. 
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L’ash'arisme de Shirazi sur le plan theologique et son 

INDIFFERENCE GENERALE FACE AUX “TRADITIONALISTES” 

En focalisant mon attention sur la question des “noms legaux ( al-asma’ 
al-shar‘lyyah)" dans Yensemble de l’oeuvre de Shirazi—une question impor- 
tante a la fois en theologie et en theorie legale—j’ai montre au moins, je 
crois, qu’il se revendiquait de l’ash'arisme. 5 Mais, dans le debat en ques¬ 
tion, ses contradicteurs ne sont pas d’hypothetiques “traditionalistes,” des 
salafl- s, ce sont les mu'tazilites et il cherche clairement a se demarquer 
d’eux. Ce que Shirazi cherche manifestement a eviter est d’etre vu comme 
un mu'tazilite en affirmant sans ambiguites son ash'arisme, non pas son 
“salafisme,” lorsqu’il adopte un principe hermeneutique applique au dis¬ 
cours legal revele rejete par les ash'arites et admis par les mu'tazilites. Les 
“noms legaux,” pour ceux qui croient en leur existence, sont des “noms” 
qui, dans le discours legal revele, soit le Coran, ont ete investis d’une signi¬ 
fication nouvelle par rapport au sens qui etait les leurs avant la revelation 
dans la langue courante (fi l-lug hah). Ces noms ne sont pas anodins: salat 
(“priere”) et hajj (“pelerinage”) par exemple en sont. Ce sont des vocables 
qui concernent au premier plan les legistes surtout lorsqu’ils ont a faire 
avec les “actes cultuels ( al-’lbadat ).” Si les theologiens ash'arites niaient 
en bloc l’existence des “noms legaux, c’est parce que les theologiens 
mu'tazilites appliquaient ce principe au mot Iman (“foi”)—et al-lman 
est ce qui fait d’une personne un musulman: qui ne l’a pas n’est pas un 
musulman—pour en proposer une definition qui leur repugnait (a savoir 
une definition de la “foi” qui incluait les actes— isman li-man lam yarta- 
klb shay : an min al-ma c asl —et dont les implications theologico-politiques 
sont importantes). Shirazi est partisan de l’existence de ces “noms legaux” 
dans ces traites de theorie legale alors qu’il la conteste dans son Credo des 
Anclens precisement alors qu’il est question de la definition de la foi et 
qu’il en donne une de facture clairement ash'arite ( al-lman huwa al-tasdiq 
bi-l-qalb ). 6 Dans ces traites de theorie legale en revanche, la musique est 
differente: 11 se rallie a la these inverse. Dans le plus detaille de ces textes, 
le Sharh al-Luma\ il s’explique longuement et sent le besoin de se justi- 
her. L’existence des “noms legaux” est chose evidente mais reconnaitre 


5 Je ne fais ici que resumer “Encore au sujet de l'ash'arisme d'Abu Ishaq al-ShlrazI,” 
voir n. 2. 

6 Salaf, 72, 1 . 4-6. C'est dans le meme contexte que le theologien ash'arite de tout pre¬ 
mier plan al-Baqillam (m. 403/1013) affirmait la meme chose, voir Kitab tamhid al-awa‘il, 
389-390- 
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leur existence ne signifie pas que le mot Iman en soit un, de sorte qu’on 
peut fort bien admettre ce principe sans pour autant verser dans le 
mu'tazilisme, tout en restant un ash'arite sur le plan theologique. Ce qu’il 
convient de remarquer ici, c’est que les deux doctrines en competition 
dans ce debat sont 1 ’ash‘arisme et le mu'tazilisme. Shirazi, arme de son 
simple bon sens de faqlh, arrive a dedramatiser le debat. Mais aucune 
trace de “salafisme” dans l’histoire. 

L’absence de cette “non-doctrine” sur le plan theologique dans les ecrits 
de Shirazi s’explique de la maniere la plus simple. Lui-meme en donne la 
cle dans al-Isharah Ila madkkab Ahl al-Haqq juste apres avoir affirme que 
la doctrine, la voie des Ahl al-Haqq est I'ash'aro-shafi'isme et aucune autre: 
“Quant au dire des ignorants ( qawl al-jahalak) ‘Nous sommes shafi'ites 
pour ce qui des juru’e t hanbalites en usul ’, 7 on ne le prendra pas en consi¬ 
deration car l’lmam Ahmad b. Hanbal n’a redige aucun ouvrage en usul et 
rien n’est rapporte de lui en la matiere sinon son endurance, le fait qu’il 
a ete battu et emprisonne lorsque les mu'tazilites appelaient a ce qu’on 
marque son accord avec la these de la creation du Coran et il n’etait pas 
d’accord; il a ete invite a debattre et il n’a pas debattu. Suivre le chemin 
de celui [Le. al-Ash'ari] qui a redige [en usul], qui en a discute et qui a 
reduit les innovateurs au silence avec des preuves peremptoires et des 
arguments splendides, [suivre son chemin] prime et est plus indique.” 8 
Pour Shirazi, le “salafisme”—“doctrine theologique” se reclamant d’Ibn 
Hanbal—n’existe pas et on voit des lors mal comment il aurait pu soit 
y adherer soit s’y etre converti. 9 Dans al-Isharah, les seuls contradicteurs 
de Shirazi sont les qadariyyah, soit les mu'tazilites, et les mushabbihah, 
“les anthropomorphistes,” et, en tant qu’ash'arito-shafi'ite, il les voue aux 
gemonies, allant jusqu’au takfir . 10 Quant aux hanbalites, il fait plus que les 
combattre, il les ignore. 

Qu’en est-il des hanbalites dans les traites de theorie legale (usul al- 
fiqh ) de Shirazi? C’est bien simple: Ils ne sont jamais evoques. Ni dans 
al-Tabsirah, ni dans al-Luma jl usul al-fiqh, ni dans le Sharh al-Luma’, ils 
n’existent. Ibn Hanbal lui-meme est cite, tres rarement (trois fois dans les 
Luma’ sous le nom de “Ahmad”), * 11 comrne les autres “grands Imams,” qui 


7 Dans ce contexte, al-jiiru' designe l’ensemble de la sphere legale (usul et jiiru' al- 
jiqh) et al-usul le champ des realites theologiques (usul al-dln)-, voir Shirazi, Livre des rais, 
3, n. l. 

8 lsharah, 47. 

9 C’est l’hypothese de G. Makdisi. 

10 al-Shirazi, lsharah, 45. 

11 al-Shirazi, Livre des rais, § § 108, 208 et 3r5. 
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le sont beaucoup plus souvent. En revanche, les opinions des shafi'itcs, 
des hanafites, des malikites et des zahirites, parfois aussi des ash'arites et 
des mu'tazilitcs, sont souvent discutees et disputees. Tout comme en usul 
al-dln, Shiraz! fait comme s’il n’existait pas d 'usuL al-fiqh specifiquement 
“hanbalites”. 12 Les hanbalites, en d’autres mots, n’ont pas d’usul; les scien¬ 
ces theoretiques leur sont totalement etrangeres, et, comme le suggere 
Shiraz! avec un brin de rnepris dans le passage cite plus haut, la figure 
de l’lmam Ahmad doit son exemplarite a faction, au zele religieux et au 
militantisme plus qu’a la pensee. A vrai dire, l’historien contemporain de 
la pensee legale musulmane classique ne peut qu’etre d’accord avec ce 
jugement 13 et il n’est pas necessaire, pensons-nous, de lui chercher des 
raisons d’etre extra-scientifiques, d’ordre socio-politique par exemple. 14 

La seulement ou Shirazi reconnait l’existence d’une doctrine, d’un madh¬ 
hab, aux “disciples d’Ahmad,” aux hand.bi.Lah, ou, plus simplement, qu’il 
reconnait leur existence, c’est sur le terrain des Juru’al-fiqh, du droit posi- 
tif. Lorsqu’il retrace l’histoire de la “science sharaique” depuis ses origines 
jusqu’a sa propre epoque dans ses tabaqat al-fuqaha\ Shirazi signale bien 
la naissance d’une “Ecole”, d’un madhhab, hanbalite parallellement a celles 
des madhahib shaffite, hanafite, malikite et zahirite. 15 II faut ici se rappe- 
ler que la fonction premiere de la litterature des tabaqat est de conserver 


12 Pas plus de traces des hanbalites dans le Mustasfa min 'ilm al-usul de Ghazali 
(m. 505/mi), un savant ash‘aro-shafi‘ite comme Shirazi. L’index des noms propres de l'edi- 
tion Hafiz (I-IV, Medine sd.) est trompeur car il renvoie aussi aux notes de l'editeur et il 
n’est question des “hanabilah” que dans celles-ci, jamais dans le texte de Ghazali. 

13 Voir ma recension des ouvrages d 'usul al-fiqh de Ibn Hamid al-Hanball, du Qadl Abu 
Ya‘la et d’Abu 1 -Khattab al-Kalwadhani. 

14 On sait que Shirazi, alors directeur de la Nizamiyyah, a rencontre de serieux proble- 
mes avec les hanbalites de Bagdad lors, notamment, de l’affaire Ibn al-Qushayri et il est 
certain qu’il ne leur portait guere de sympathie (Sur ce point, a nouveau, le point de vue de 
G. Makdisi ne repose sur rien). Je ne pense pas que cela ait eu la moindre incidence sur les 
ecrits de Shirazi. D'apres Subkl pourtant, Shirazi, apres la fitnah engendree par la presence 
d’Ibn al-Qushayri et fomentee par les hanbalites, aurait demande au calife d’abolir ( ibtal ) 
le madhhab hanbalite. Cette requete, si Shirazi l’a faite, ne peut a mon sens traduire que 
son exasperation, justifiee, devant les agissements des hanbalites de Bagdad, voir Makdisi, 
Ibn Aqll, 350-366. Il faut aussi signaler qu’a la meme epoque, a Nisapur, un condisciple de 
Shirazi, Juwaynl (m. 478/1085), a redige un ouvrage, le Mughith al-khalq, qui a pour objet 
de montrer la superiority du shafi'isme sur toutes autres ecoles de pensee sharaique dans 
lequel le hanbalisme est egalement superbement ignores; mais, dans ce cas, l’adversaire 
de Juwayni est clairement le hanafisme, voir E. Chaumont, “En quoi le madhhab shafihte”, 
17-26. Cela indique, me semble-t-il, qu’un climat de forte competition entre les madhahib 
regnait au V/XI i!me siecle et que dans cette lutte, les ash‘aro-shafi‘ites cherchaient a tirer 
avantage des sympathies, reelles ou tactiques, que leur portait le puissant ministre seljou- 
kide Nizam al-Mulk et qu’il mettait principalement shafihsme et hanafisme aux prises. 

15 Voir Shirazi, Luma', 22-23. 
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la memoire de la biographie de tons les \egistes-mujtahid-s dont l’avis, le 
qawl, doit etre pris en consideration dans la constitution de 1 'find de l'“ac- 
cord unanime de la communaute (representee par ses savants qualifies),” 
qui, dans le systeme legal musulman sunnite, est source infaillible de 
droit. Sur le seul plan du fiqh, Shirazi reconnait les hanbalites comme des 
interlocuteurs legitimes. 

A la lecture des textes de Shirazi et en distinguant chacune des discipli¬ 
nes ( usul aL-dln, usul al-fiqh et fiqh) auxquels ils appartiennent, il apparait 
pour le moins infonde, absurde en realite, de le considerer comme un 
salafi. Ses textes d’usul aL-dln le font apparaitre comme un ash'arite en 
debat et en disaccord avec les mu'tazilites le plus souvent et parfois avec 
les mushabbihah. Mais que deviennent ces evidences au regard de la pen- 
see legale ( usuL aL-fiqh) de Shirazi? Elies se compliquent car ici l’ash'arisme 
de Shirazi n’est plus aussi clair. 

La presence des ash'arites, des mu'tazilites et des “theologiens” 

DANS LA THEORIE LEGALE DE SfflRAZi 

L’opinion des ash'arites, des mu'tazilites et parfois plus generalement des 
“theologiens ( al-mutakallimuna )” alors opposes aux “legistes ( al-fuqaha’)” 
sans autre precision 16 —on suppose alors que tons les theologiens, toutes 
obediences confondues, ont un avis singulier par rapport a celui de tons les 
legistes, toutes affiliations confondues—est assez souvent evoquee dans 
les traites d’usul al-fiqh rediges au V ime /XI' ,me siecle, et, notamment, dans 
ceux de Shirazi. 17 De prime abord, cela a de quoi etonner. Le dim usul al- 
fiqh n’est-il pas une science sharaique, la science propedeutique a la com¬ 
prehension de la Loi revelee, au “droit?” Elle est en principe etrangere a la 
theologie, qui a al-dln pour objet et non al-shar’. Alors que viennent done 
faire des theologiens dans une discipline qui, en principe, ne concerne 
que les legistes? La reponse a cette question est plurielle. J’ai essaye de 
montrer ailleurs 18 qu’au sein de cette science, des enjeux theologico- 
politiques, des enjeux relatifs a l’autorite sur la communaute etaient 


16 Dans le Sharh al-Luma' par exemple: 13 occurrences pour les ash'arites, 40 pour les 
mu'tazilites et 24 pour les “theologiens". 

17 Rappelons que l’on distingue traditionnellement—Ibn Khaldun est, je pense, a l’ori- 
gine de cette distinction aujourd’hui adoptee par la plupart des specialistes sans qu’elle 
soit jamais analysee—deux “manieres” de pratiquer les usul al-fiqh, celle dite “des juristes” 
et celle dite “des theologiens”. 

18 E. Chaumont, “Baqillani, theologien". 
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presents: A qui, des legistes ou des theologiens, l’autorite sur le plan reli- 
gieux doit-elle revenir? II y a aussi, de maniere beaucoup plus generale, 
qu’au fil de son evolution, le ‘ 'dm usuL at-fiqh est devenu la science prope- 
deutique non plus seulement a la comprehension du “discours sharaique 
revele” mais du “discours revele” tout court. Ainsi est-elle de facto devenue 
la science propedeutique a toutes les sciences religieuses qui ont le dis¬ 
cours revele—le Coran—comme fondement, le fiqh bien sur, mais aussi 
la theologie (usuLaL-dln et ‘ilm al-katam), l’exegese coranique ( al-tafslr ), et, 
dans une moindre rnesure, le soufisme ( al-tasawwuf ). Le 7 Lm usuL at-fiqh 
est en somrne devenu la reine des sciences theoretiques en islam. 

Un troisieme facteur—celui qui nous importe ici—explique de maniere 
plus essentielle la presence de la theologie dans la sphere des usuL alfiqh. 
Ce facteur est structurel. Tous les savants musulmans de l’age classique 
reconnaissent que l’ensemble de la sphere legale, tout ce qui concerne 
le shad, repose en derniere analyse sur les usuL al-dln 19 de sorte que les 
fondements, les usuL, de la citadelle de la Loi sont des realites de nature 
theologique. Le “devoir-faire” repose sur le “devoir-croire” ou le “devoir- 
penser.” Les usuL aL-dln determinent non seulement la vision globale que 
l’on se fera du shad mais aussi, par voie de consequence, la maniere dont 
on fera de la theorie legale ( usuL at-fiqh) et, ultimement, du droit {at-fiqh). 
Un exemple simple: Avant de pouvoir etablir et adopter la sunna du pro- 
phete comme deuxieme source du droit, il faut tenir la preuve que le pro- 
phete etait bien un prophete et non un charlatan, il faut avoir etabli la 
prophetie de Muhammad {ithbat al-nubuwwah). Mais l’etablissement de 
la prophetie de Muhammad n’est pas objet des sciences sharaiques; c’est 
une problematique relevant de la theologie. La nature et les qualites du 
Coran, du discours revele, sont elles aussi definies dans les cadres de la 
theologie et elles influent sur la maniere dont les legistes entendront le 
discours revele dans sa dimension proprement sharaique. 20 La question 
de la creation ou de l’increation du Coran par exemple est cruciale en ce 
qui regarde la flexibilite et l’adaptabilite des statuts legaux reputes issus 
du Livre. 


19 Voir Shirazi, Livre des rais, 31-35 et F. Rahman, “Functional Interdependence,” 
89-97- 

20 Telle est la raison, soit dit en passant, pour laquelle on ne peut imaginer une reforme 
du droit musulman qui fasse l'economie d’un reexamen d’un grand nombre de ques¬ 
tions de nature theologique. C'est ce qu'a compris, sans vraiment creuser cette voie, un 
auteur comme Jamal al-Banna dans son Halyumkin tatbiq aL-sharVah? ou il s’attaque a 
l’examen des fondements theologiques de cette problematique apparemment strictement 
sharaique. 
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L’un des “articles fondamentaux” de la doctrine sacree a une efficace 
toute particuliere sur la comprehension de la Loi revelee et ses modalites; 
il la concerne d’ailleurs directement et exclusivement. La question est la 
suivante: “Quel est le principe qui est au fondement de l’institution de la 
shariah?” Quelle idee Dieu avait-Il “derriere la tete” si je puis me permet- 
tre de parler comme les mushabbihah —rnais c’est bien la question que 
tout se posent—en instituant et en revelant une Loi, une Loi, qui plus 
est, qui est reputee regir l’agir des croyants en tous ses details, une Loi 
“integrale”? A en croire la litterature de theorie legale classique, et, plus 
particulierement, celle de Shirazi, deux doctrines sont restees en com¬ 
petition. Al-Mutawwali (m. 478/1085), un contemporain de Shirazi—il a 
notamment repris les fonctions de directeur de la Nizamiyya a la mort de 
ce dernier et il etait comme lui ash'aro-shah'ite—, les expose de maniere 
tres synthetique. La premiere these est celle “de l’interet ( al-maslahah )” 
et elle est attribute aux mu'tazilites, la seconde est celle “de la volonte 
(1 al-Lradah )” et on la rattache a 1 ’ash‘arisme. 21 Dans le premier cas, pour 
les mu'tazilites, la Loi revelee a pour raison d’etre de satisfaire aux “inte- 
rets” de la creation et cette doctrine se double de l’idee, fondatrice du 
mu'tazilisme sur le plan ethico-legal, que “le bien (al-hastin')" et le “mal 
(. at-qablh. )” sont des categories perse, independantes de la volonte de Dieu 
et identihables par la raison ( al-’aqt ) 22 et que Dieu n’ordonne jamais que 
ce qui est “bien” et n’interdit jamais que ce qui est “mal.” Dans cette pers¬ 
pective, qui reconnait l’existence d’une Loi naturelle, la necessite d’une 
Loi revelee est compromise puisqu’elle est redondante par rapport a la loi 
que la raison pourrait edicter. C’est parce que “bien” et “mal” sont parfois 
tres difficiles a distinguer, parce que la raison se fourvoie souvent, que la 
Loi revelee trouve, selon la muhazilah, sa raison d’etre. Mais si la raison 
etait parfaitement exercee, elle la perdrait. Pour les ash'arites, il en va 
tout differemmerit. La seule realite que l’on puisse identiber derriere la 
Loi revelee, c’est la volonte divine— al-iradah —, souveraine et absolue et 
surtout normative. “Bien” et “mal” ne preexistent pas a la volonte divine, 
c’est elle qui fait le bien et le mal et la raison laissee seule a elle-meme est 
bien incapable de les distinguer. La volonte divine n’est pas “par-dessus 
le bien et le mal,” elle cree le bien et le mal. Difficile de concevoir deux 
visions plus opposees de la Loi revelee. Et etre ash'arite en matiere sha- 


21 al-Mutawwall, Mugkru, 45-46. Voir aussi, Gimaret, Ask ‘art, 535. 

22 al-Mutawwali, Mugkru, 43. “Le statut [legal] suit l’interet (al-hukm yattabi'u 
al-maslaliah)’' ecrit le mu'tazilo-shafi'ite ‘Abd al-Jabbar (m. 415/1024), Al-Mughnl, XVII, 
282. 
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raique, c’est adopter la these de Yiradah alors qu’etre mu'tazilite, c’est se 
rallier a celle de la maslahah. Pourtant, au sein des usuL al-fiqh d’un legiste 
comme ShlrazI, elles coexistent, l’une n’a pas efface l’autre. II les evoque 
comme si elles etaient pareillement legitimes. 11 faut signaler pourtant 
que ShlrazI ne signale pas, alors qu’on peut difficilement imaginer qu’il 
l’ignorait malgre ses “lacunes” en theologie, que l’une des deux theses est 
issue du mu'tazilisme et l’autre de l’ash'arisme. 

Dans ses Lumaf ShlrazI evoque a deux reprises l’existence de ces deux 
theses. La premiere fois, c’est pour disqualifier “la coutume et la pratique 
courante (al- c urf wa-L- c adah)" comme facteur susceptible de “particulari- 
ser le general ( takhsls aL-’umum)’’ parce qu’elle n’a de place ni selon la 
premiere conception de la Loi ni selon la seconde mais il ne precise pas 
a laquelle il adhere. 23 La seconde fois, c’est pour etablir l’admissibilite de 
l’abrogation ( al-naskh ) au sein de la Loi revelee parce que, ecrit-il en subs¬ 
tance, rien ne s’y oppose, que l’on adhere a la premiere conception de la 
Loi ou a la seconde, mais, a nouveau, il ne dit pas quelle est la sienne. 24 Il 
semble suspendre son jugement. Dans un passage du Shark al-Luma ' oil 
il est question de la fameuse question de “la justesse de Yijtihad (isabat 
al-ijtihdd)" —une question “theologico-legale” par excellence et done par- 
ticulierement revelatrice dans le cadre de cet article—ShlrazI se montre 
moins neutre et dit sa preference pour la these mu'tazilite de la maslahah, 
mais sous une forme un peu particuliere, que l’on qualiherait presque de 
“de-mu'tazilitee”. 25 Il ecrit en substance que les statuts sharaiques n’ont 
pas ete institues ( gkayr mawdu'ah) en fonction de ce que nous pensons 
etre notre “interet” a la lumiere de nos inclinations naturelles mais qu’ils 
font ete au regard de ce que Dieu sait mieux etre veritablement l’interet 
de la creation ( bal al-ahkam rnawdu ‘ah ‘ala mafihi al-sawab wa-l-maslahah 
‘inda allah ft ma’lumihi ). 26 En somme, ShlrazI ne croit pas en la raison 
qu’en parfait shafi'ite il identihe avec une forme de passion, mais il pense 
neanmoins que le principe qui est au principe de la sharfah est l’interet 
de la creation et non pas la volonte arbitraire de Dieu. Cela fait apparem- 
ment de lui un penseur “hybride,” un mu'tazilite manquant de conhance 
dans les ressources de la raison mais dont la pensee repugne a l’idee 


23 al-ShlrazI, Livre des rais, § 97. Le Shark ne dit rien de plus que les Luma’ sur cette 
question. 

24 al-Shirazi, Livre des rais, § 139. 

25 Voir aussi al-Shirazi, Shark, II, § 893 ou ShlrazI, en reponse a un contradicteur 
mu'tazilite qui nie la validite du qiyas shar'i, ne conteste pas la these de Yiradah elle-meme 
mais seulement les implications qu’en voit son contradicteur. 

26 al-Shirazi, Shark, II, § 1216. 
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que la Loi revelee puisse etre arbitraire, meme si cet arbitraire est divin, 
ce qui l’eloigne grandement de I’ash'arisme “pur.” II n’est ni purement 
ash'arite, ni purement mu'tazilite. En realite, les legistes de son temps 
qui se reclamaient ouvertement du mu'tazilisme, Abu al-Husayn al-Basri 
(m. 436/1044) par exemple, n’etaient pas loin de partager la meme doc¬ 
trine. Leur mu'tazilisme etait teinte d’ash'arisme tout comme l’ash'arisme 
de ShlrazI etait matine de mu'tazilisme. Cela signifie, je pense, que les 
doctrines, a l’epoque, n’etait pas aussi impermeables, aussi figees, qu’el- 
les ne le sont aujourd’hui (ou que l’islamologie d’obedience catholique a 
voulu le faire croire en imposant a la comprehension de la pensee musul- 
mane une grille de lecture qui ne lui convient pas). Je rappelle aussi que le 
point de vue des “traditionalistes”—quel etait-il s’il a jamais existe?—est 
ici totalement absent des debats. Au risque de me repeter: ShlrazI, comme 
theoricien de la loi, est partage entre l’ash'arisme et le mu'tazilisme et le 
“traditionalisme” lui est parfaitement indifferent. 

La notion de wajh al-hikmah dans les usul de ShIrazI 

Dans le cadre du chapitre qu’il consacre au qiyas de ses Luma’, plus par- 
ticulierement lorsqu’il analyse la 7 llah, la “cause legale,” qui en est l’ele- 
ment a la fois le plus important et le plus problematique, ShlrazI utilise 
a deux reprises le concept de wajh al-hikmah . 27 Dans un raisonnement 
analogique “par la cause ( qiyas 'illah )”—le plus probant des qiyas —, 
la ’illah explique ShlrazI est susceptible soit d’etre une entite dont “la 
sagesse,” le wajh al-hikmah, apparait au mujtahid parce qu’il l’apprehende 
rationnellement, soit une entite dont “la sagesse” lui echappe, Dieu en 
ayant conserve le monopole de la connaissance. Illustration du premier 
cas: L’interdiction de consommer du vin se comprend rationnellement, 
on en voit “la sagesse”: c’est “une cause de perdition” et “il eloigne de la 
remembrance de Dieu et de la priere.” On voit, soit dit en passant, que la 
meilleure traduction que l’on puisse donner de wajh al-hikmah est “ratio 
legis” au sens plein du terme alors que cette traduction est inadequate 
pour le mot ’illah. Illustration du second cas: la ’illah de l’interdiction du 
riba, de l’echange a parts inegales, est, selon les uns, la “comestibilite,” 
et, selon les autres, “le fait d’etre mesurable a l’aune du kayl" mais per- 
sonne ne peut dire pourquoi, personne ne peut en donner une explication 


27 al-Shirazi, Livre des rais, § 258 et § 279. 
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rationnelle. Seul Dieu connait le sens de cet interdit. 11 y a une ratio der- 
riere ce statut mais la raison humaine ne peut la saisir. 

Cette notion de wajh al-hikmah est en realite peu compatible avec la 
representation que les ash'arites se font de la Loi revelee que j’ai evoquee 
plus haut. Selon la these de Yirddah, c’est l’arbitraire divin, ou la volonte 
arbitraire divine, qui est derriere la shari'ah et, dans ce cadre, s’interroger 
sur la ratio leg is —les “causes legales (al- c ilal al-shar’iyyah )” ne sont appe- 
lees “causes” que ' ala sabll al-majaz repete assez souvent Shirazi meme si 
leur valeur causale n’est pas moindre que celle des “causes rationnelles”— 
est une entreprise vaine puisque cette these pose des le depart qu’il n’y 
a pas de hikmah, de “sagesse” au sens rationnel du mot, de ratio, dans 
la sharfah. Toujours dans le cadre du chapitre du qiyas, Shirazi met en 
evidence l’a-rationalite fonciere de la sharfah quand il ecrit contre des 
mu'tazilites et des zahirites: “Si la Loi revelee avait interdit ce qui est per- 
mis et si elle avait permis ce qui est interdit; comme de dire: ‘Je vous ai 
interdit le miel et je vous ai permis le vin/Le miel vous est interdit et le 
vin vous est permis’, cela ne repugnerait pas a la raison. Cela demontre 
que [la raison] n’a pas de place dans les choses de la sharfah (dalla 'ala 
annahu la majal lahu ft al-sharhyydt)" . 28 Cela, c’est un argument purement 
ash'arite: La sharfah li-l-’aql. Dans un autre contexte, celui du statut des 
actes avant la revelation—encore une problematique aussi theologique 
que legale, en realite plus theologique que legale 29 —Shirazi revendique 
sans detours son ash'arisme face aux mu'tazilites. Il ecrit: “La reponse est 
que cela repose sur votre principe faux ( aslukum al-bdtil), a savoir que les 
actes de Dieu repondent/obeissent a des causes (af c al allah mu’allalah) 
alors que nous ne disons pas cela, nous disons: ‘Dieu fait ce qu’Il veut et II 
statue comme II le desire (wa nahnu la naqulu dhalika bal naqulu yafalu 
allah mayasha’wayahkumu mayuridu )’”. 30 Ralliement claire de Shirazi a 
la these ash'arite de Yirddah, ou de la mashfah —ce sont des synonymes—, 
contre celle des mu'tazilites mais dans un contexte ou la theologie 
importe plus que les sciences sharaiques meme si la problematique 
appartient formellement aux usul al-fiqh et non aux usul al-dln. Ces argu¬ 
ments cohabitent, comme on l’a vu, dans les ecrits de Shirazi avec une 
notion, importante en theorie legale, dont la seule presence les contredit. 


28 al-ShlrazI, Sharh, II, § 891. 

29 A propos de cette problematique particulierment interessante, voir K. Reinhart, 
Before Revelation. 

30 al-ShirazI, Shark, II, § 1126. 
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La notion de wajh al-hikmah semble, dans un premier temps, n’avoir 
ete utilisee que par des mu'tazilites 31 et elle n’a de sens que dans le cadre 
de l’intelligence anthropomorphique que ceux-ci se faisaient de la sagesse 
divine: Tout acte de Dieu doit obligatoirement etre fonde en sagesse 
objective, independante de Sa volonte, de sorte que derriere chacun de 
Ses actes, et derriere tout statut sharaique, il y a un wajh. al-hikmah . 32 On a 
vu que c’est egalement ce que pense Shirazi meme s’il est aussi d’avis que 
parfois cette “sagesse” n’est pas reperable. Un hanbalite bien connu plus 
tardif disciple d’lbn Taymiyyah, Ibn Qayyim al-Jawziyyah (m. 751/1350), 
fait un tres grand usage de cette notion dans son ouvrage ethico-legale 
Flam al-muwaqqi’in. Personnellement, cela ne m’etonne guere car j’ai tou- 
jours pense que sur le plan ethico-legal, non pas sur le plan theologique, le 
hanbalisme est plus proche du mu'tazilisme, et lui a beaucoup emprunte, 
que de 1’ash‘arisme; 33 ils ont en effet en commun d’etre des moralismes, 
ils coinsolvent la sphere sharaique comme etant de nature “ethico-legale,” 
ce que n’est pas l’ash'arisme qui est un legalisme/normalisme beaucoup 
plus pur au sens kelsenien. 


Pour conclure 

En m’attachant a la pensee d’un legiste comme Shirazi qui est une figure 
importante et tres representative de la tradition de la pensee sharaique 
musulmane, je me suis pose la question de ses orientations ideologiques, 
plus precisement theologiques. Une conclusion me parait incontournable 
et elle va a l’encontre de bien des idees revues en islamologie. Le “sala- 
fisme,” le “traditionalisme,” est une chose qui, pour Shirazi, n’existe pas 
comme doctrine et qui, probablement, n’existait pas comme telle a Bagdad 
au V<' me /XI ime siecle. II s’agissait d’un activisme moraliste ou moralisant 
“immediat,” visceral, vis-a-vis duquel il n’est pas impossible que Shirazi ait 
eu parfois quelque sympathie, quand, par exemple, il s’agissait de lutter 
aux cotes des hanbalites contre la prostitution qui s’affichait dans les rues. 


31 Abu ‘All al-Jubba’I en est peut-etre l’artisan, voir Ibn al-Murtada, Kitab Tabaqat 
al-mu'tazilah, 80-85. 

32 Sur ce point, voir Gimaret, Ash 'arl, 433-434. 

33 Voir n. 13. Que la figure d'Ibn Hanbal soit restee exemplaire, pour certains, en islam 
sunnite parce qu’il s'est oppose au dogme de la creation du Coran que voulaient impose 
les hanbalites alors qu’ils avaient le vent en poupe n’a finalement pas beaucoup d’impor- 
tance et n’entre pas en contradiction avec l’idee que mu'tazilisme et hanbalisme puissent 
s’accorder sur le plan ethico-legal. 



WAJH AL-HIKMAH DANS LES USUL AL-FIQH D’AL-SHIRAZI 


51 


Shiraz! a peut-etre ete un “conservateur” sur le plan moral—si Ton veut 
bien croire en la veridicite des sources historiographiques hanbalites: le 
seule source des partisans contemporains du salafisme de Shiraz! (Laoust 
et Makdisi)—mais il n’a certainement jamais ete un militant du “traditio- 
nalisme” sur le plan intellectuel. 

Mais etait-il aussi ash'arite qu’il pretend l’etre? Sur le plan theologique, 
c’est tres clair. Meme si les deux professions de foi qui lui sont attributes 
ne sont pas de lui, ses revendications d’ash'arisme dans ses traites d 'usuL 
aL-fiqh suffissent a le prouver. Pourtant, dans ces traites-la, Shlrazi n’affiche 
sans ambiguite son ash'arisme que dans le cadre de debats theologico- 
legaux et dont, souvent, les enjeux sont plus theologiques que sharai- 
ques. En revanche, sur le plan strictement legal, Shlrazi parait considerer 
comme legitimes les grandes orientations mu'tazilites sans pour autant 
y adherer; il les evoque sans les disqualifier et je pense que cela traduit 
son indecision sinon pourquoi n’aurait-il pas indiquer sa preference? Par- 
fois, il adopte, contre les ash'arites, des principes hermeneutiques admis 
par les mu'tazilites (la question des “noms legaux”) mais alors il les “neu¬ 
tralise” theologiquement; enfin, on a vu qu’une categorie—celle de wajh 
al-hikmahh —est presente et a une efficace dans sa theorie legale et que 
cette categorie n’a de sens que dans la representation mu'tazilite de la 
Loi revelee. Signalons enbn que chaque fois, douze, que les Ash'arites 
sont cites dans sa Tabsirah ft usuL aL-fiqh., Shlrazi s’oppose a eux sauf une 
fois. 34 C’est d’ailleurs l’opposition que Shlrazi manifeste aux ash'arites et 
parfois meme a Ash'ari lui-meme dans ses traites d’usuL aL-fiqh qui a per- 
mis a certains de nier son ash'arisme en bloc et qui a oblige Ibn ‘Asakir 
(m. 571/1175) a remettre les pendules a l’heure dans son Tabyln . 35 Sur 
le plan de la theorie legale, on ne peut dire de Shlrazi ni qu’il etait 
ash'arite, ni qu’il etait mu'tazilite. En d’autres termes, son adoption de 
1’ash'arisme sur le plan theologique ne semble pas le lier, au contraire, sur 
le plan sharaique, et, inversement, son rejet massif du mu'tazilisme sur le 
premier plan ne se traduit pas sur le second. Faut-il y voir une contradic¬ 
tion interne a la pensee de Shlrazi? Dans la mesure oil l’ordre du din est 


34 al-Shirazi, At-Tabsirah, 22, 27, 67, 99, 105, 173, 195, 240, 289, 335, 498, 532. En leur 
grande majorite, les questions qui opposent Shlrazi aux ash'arites sont des questions lin- 
guistiques (“L'ordre a-t-il une ‘forme’ dans la langue?”, etc.) Il en va de meme dans les 
Luma’e t dans le Sharh al-Luma’. 

35 Ibn ‘Asakir, Tabyln, 276-278. Le fait que Ibn ‘Asakir n’avait pas connaissance des deux 
professions de foi attribuees a Shlrazi est la principale raison de douter de leur authenti- 
cite; c’eut ete un jeu d’enfant sinon pour lui de demontrer l’ash‘arisme de Shlrazi. 
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en islam sunnite classique strictement distingue de celui du shar c , chacun 
ayant ses propres objets et repondant a sa propre logique, je ne le pense pas. 

La question posee ici etait celle de la survie du mu'tazilisme en theorie 
legale musulmane et non comme theologie. On savait deja que des usul aL- 
fiqh assez purement mu'tazilites n’avaient jamais cesse d’exister en islam, 
plus particulierement chez les Zayidites, et les bibliotheques du Yemen 
ne cessent de reveler leurs tresors (dont l’un des plus precieux, AL-Mujzlfi 
usul al-fiqk d’al-Natiq bi-l-Haqq Abu Talib Yahya al-Husayn b. Harun (m. 
424/1033), n’a toujours pas ete edite). Mais dans le cadre du sunnisme, on 
n’a guere explore la question. L’exemple de Shirazi montre sa complexite. 
Pourtant, il me semble—c’est une hypothese—que revolution des usul aL- 
fiqh sunnites a ete dans le sens d’une reaffirmation des theses mu'tazilites 
surtout lorsque Ton considere l’importance de plus en plus marquee 
acquise par la notion de maslahah dans les usuL aL-fiqh sunnites. Mais, 
l’origine mu'tazilite de cette notion est souvent ignoree (bien des analys- 
tes en attribuent aujourd’hui la paternite a Ghazali). Que Ton pense, par 
exemple aux usuL aL-fiqh de Ghazali ou de 'Izz al-Din b. ‘Abd al-Salam 
(m. 660/1262), deux shafi'ites reputes ash'arites. Si l’on considere par 
ailleurs que le concept de maqasid aL-skarVa est fille de celui de maslahah, 
on mesure mieux encore le chemin plutot heureux du mu'tazilisme au 
sein des usul aL-fiqh sunnites. Et, en theorie legale musulmane contempo- 
raine, ou il n’est plus question que des maqasid al-sharVa, c’est franche- 
ment d’une victoire “deguisee” du mu'tazilisme sur l’ash'arisme que Ton 
peut parler. 
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RITUAL ACTION AND PRACTICAL ACTION: 

THE INCOMPREHENSIBILITY OF MUSLIM DEVOTIONAL ACTION 


A. Kevin Reinhart 

Introduction 

Bernard Weiss has always been aware of the religious dimension of fiqh 
and sharVah. In his Search for God’s Law, Professor Weiss rightly demands 
that we think of Islamic law as “law and morality.” Yet when we turn to 
the great works of Islamic law, we are confronted with a puzzle: every 
pre-modern fiqh work of which I am aware begins with a lengthy section 
on ritual prescriptions: how to ritually purify, how to worship, how to fast, 
and so on. On the face of it, to wash the bottoms, but not the tops, of one’s 
feet seems neither a legal nor a moral issue. 1 

From the earliest legal works to those of the present, both ritual and 
“practical” issues are included in the same law book, and the ritual always 
precedes the “practical.” In addition, discussions of complex issues found 
in usuL works seem to draw examples from “ritual” practices more often 
than from practices like marriage or criminal law. Clearly the jurists con¬ 
sidered ritual prescriptions at least as much “law” as sales, criminal cases, 
contracts and divorce. Ritual is indubitably part of Islamic law, and no 
account of Islamic law that neglects it can be considered seriously. 

If it is puzzling that “law” books include ritual on an equal footing with 
‘practical law 1 , it is equally puzzling that Islamic legal theorists at the same 
time consistently distinguished the “ritual” from the practical—just as 
seems natural to Western academics. The term for the rituals prescribed 
by law is ibadat ,” and these are never confused with the more practical 
“mu c amalat.” It cannot therefore be that Muslims included ritual with “law” 
because of some primitive confusion between ritual and social norms. In 


1 The term “ritual” in English is too narrow to encompass practices like “zakah." which 
Muslims have always included as among the ' ibadat. I am persuaded by William Graham 
who long ago argued that “it is more appropriate to translate the term as ‘devotional prac¬ 
tices,’ since what distinguishes these practices is their principle (or sole) aim of demon¬ 
strating devotion to God.” W. Graham, “Islam in the Mirror of Ritual,” Introduction fn. 41. 
Yet for the most part, for reasons of euphony, I will use “ritual” as an English caique of 
' ibadat. 
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fact, as we will see, the well-known distinction between ‘ibadat (“acts of 
bondsmanship”) and mu ‘drnaldt (“mutual acts” that is, “social acts” or 
“practical matters”) dates at least to the Islamic second century. Indeed, 
as we shall show, by the time of the first books on fiqh practices, the dis¬ 
tinction between the ritual and the “social” had long been accepted. 

While this distinction is a stable feature of Islamic legal thought, none¬ 
theless the standard academic surveys of Islamic law have almost nothing 
to say about the ‘ibadat/mu ‘drnaldt distinction, and tend to ignore ‘ ibadat 
altogether. 

Schacht’s still classic Introduction to Islamic Law is typical: 

The sacred Law of Islam is an all-embracing body of religious duties, the 
totality of Allah’s commands that regulate the life of every Muslim in all its 
aspects; it comprises on an equal footing ordinances regarding worship and 
ritual, as well as political and (in the narrow sense) legal rules. It is [only] 
with these Last that this book is concerned [emphasis mine]. This restriction is 
historically and systematically justified; it must, however, be kept in mind 
that the (properly speaking) legal subject-matter forms part of a system of 
religious and ethical rules . 2 

Schacht stipulates that we must recognize that the practical rules of the 
sharVah are qualified by being religious. He does not observe the obvious 
corollary: that the religious rules must have been affected by their inclu¬ 
sion within a “practical” legal system. Yet both facts seem to be equally 
noteworthy and are equally exotic features of the corpus that we call 
“Islamic law.” Both features of Islamic law deserve consideration. 

This paper has four parts. 

- The first part will trace the development of words and concepts asso¬ 
ciated with “ritual” and their presence in Islamic law more generally, 
drawing from the Qur’an, hadlth, and another early text. 

- The second section consists of translations of two rare presentations of 
how Islamic law looks when considered as a whole, along with some 
commentary. 

- The third part will discuss what I believe to be the distinguishing fea¬ 
ture of ritual from the point of view of Islamic legal theory, namely its 
irrationality, or better, as Christian Lange calls it elsewhere in this vol¬ 
ume, its “non-rationality”; this section will also briefly discuss the place 
of intentionality in ritual. 


Joseph Schacht, An Introduction to Islamic Law. l 
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- The fourth section will briefly consider the implications for the Islamic 
legal system of including ritual within it, and of Islamic ritual as part of 
a “legal system.” 

I. The Terminology of Ritual in Formative Islam 
A. Lexical Definitions of Ritual 

We will first consider the terminology of “ritual” per se. Then we will sug¬ 
gest, from a study of the history of various words that came to have pre¬ 
cise meanings in later legal discourse that ritual was an unnamed but still 
differentiated concept in early Islamic self-understanding. Ritual, in fact, 
was what for early Muslims distinguished one as muslim, and as Muslim. 3 
Indeed there is evidence that the term sharVak, which later comes to refer 
to all of Islamic law, is originally a synecdoche that originally referred 
explicitly to ritual acts. Finally, we will discuss the location of “ritual” in 
Islamic legal works. We will establish that there is an astonishing stability 
in the taxonomy of normative action from the very beginnings of Islamic 
legal thought. We will discuss the origin of this taxonomy. 

It might seem sufficient to begin (and end) with definitions of rituals 
as found in dictionaries and other sources of lexical information. Unfor¬ 
tunately, these sources are relatively unhelpful for our purpose. They look 
for synonyms rather than offering descriptions. Lisan al-'Arab, for example, 
simply says “al-’ibadat is ‘obedience’ (td’ah)." It then discusses the gram¬ 
mar of another form of the root as used in the Qur’an. 4 The Taj al-Arus 
alludes to a definition that says that al-’ibadat are acts whereby God is 
pleased (though al-Zabidi does not endorse this definition). 5 The Kashshaf 
defines al-'ibadat as “the utmost exaltation,” which can be directed only to 
God. It is used also, he tells us, “for the stipulations ( ahkam ) of the sharTah 
connected with an ‘eternal matter ( amr dkhiriyyah)’', it is one of the con¬ 
stituents of fiqh (arkan alfiqh ).” 6 Abu YaTa (458/1065) says an 7 badah is 
“everything that is obedience to God and that draws one near him ( qur- 
bat ™ ilayhi),” or that “is in conformity to His command.” 7 An act is equally 


3 Here and elsewhere it is useful to distinguish between “muslim”—one who, in accord 
with Qur’anic dictates, has surrendered to God, and “Muslim,” a member of the Muslim 
religious community. 

4 Muhammad ibn Mukarram Ibn Manzur, Lisan. loigb-ioa; s.v. '-b-d. 

5 Murtada Muhammad ibn Muhammad al-Zabidi, Taj. 2:410. 

6 Muhammad ‘All b. ‘All al-Tahanawi (1158/1745), Kashshaf, 2:948. 

7 Muhammad b. al-Husayn al-Farra 1 al-Hanbali Abu Ya'la, al-’Uddah. 1:63. 
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an ‘ ibadah. if it is “a doing” or “a not doing.” Examples of doing are salah, 
but also paying a debt. Examples of not-doing are not fornicating and not 
eating or drinking things prohibited. The ‘ ibadat are God’s claims ( kaqq 
allah) which can’t be shared with anyone else. 8 They are obedience and 
abasement before God. 9 An ‘ ibadah. is an occupation ( wazifah) stipulated 
by God so as, by it, to draw near to Him. 10 Al-Zarkashi (794/1392) says 
that ai ‘ibadah is obedience, adding that the Hanafis qualify this by add¬ 
ing that it is those acts of obedience that require intentionality ( niyyah ). 
The ShafiTs disagree (as we shall see below). The opposite of the ‘ ibadat 
is rebelliousness (. al-ma'siyah ). As for the qurbah, so often used as a syn¬ 
onym for ‘ ibadah , it seems to mean “ingratiation,” that is, “an exaltation 
whose goal is the hope of reward from God Most High.’’ 

It is easy to see that these are not so much descriptions as theologiza- 
tions—they do not tell us what is distinctive about rituals as opposed to 
other aspects of law—indeed, from this theologized perspective, all con¬ 
formity to Islamic law is an ‘ ibadah —a position held by al-Qaffal al-Shashi 
among others. 12 In this definition-section of the paper, we will attempt to 
induce from Islamic texts a description of ritual to determine what dis¬ 
tinguishes the ritual from the non-ritual as well as to trace the history of 
that distinction. 

Definitions of “ritual” in Islamic Legal Sources 
II. “Ritual” in the Earliest Sources 

A. Qur’an — V' - b - d and V' - m - 1 (3 rd-form) 

The root ’-b-d, meaning to be in bondage of some sort or to do things 
associated with bondage, is prolific in the Qur’an, appearing 277 times. In 
the domain that interests us, ‘abad a , means ‘worship’ and Q109 establishes 
that the root can mean to worship something correctly or incorrectly, 
something deserving worship or undeserving of worship. 13 


8 Al-Shatibi, al-rtisam quoted in al-‘Ajam, Mawsii'at mustalahat usul al-fiqk. 1:920. 

9 Al-Shatibi, al-Muwaffaqat quoted in ibid. 1:921. 

10 Muhammad Rida al-Muzaffar Usui al-fiqk quoted in ibid. 1:021. 

11 Muhammad ibn Bahadur al-Zarkashl al-Bahr, 1:293-4. 

12 Abu Bakr Muhammad b. ‘All b. Isma'il b. al-Shashi al-Qaffal al-Shashi Mahasin 
al-sharVah, 29, where he speaks of “’ibadat al-amwat’ and “' ibadat al-abdan." 

13 E.g., Qig:82. See EQ i:375b-376a. See also s.v. “servant” and “ritual.” See also EI2 
i:245a-b, s.v. 1 ibadat. 
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In the Qur’an, the noun, ‘ ibadah , is infrequent, appearing nine times 
and always prefixed with the particle bi —in/with/by-means-of—or 
with a possessive ending (e.g., “his” ‘ ibadah , “my” ‘ ibadah , etc.), or with 
both. In these instances it means being in service, or being appropriately 
humble, a human attitude; here it does not mean “ritual,” an abstraction 
denominating a set of human acts. It never appears in the plural (“ritu¬ 
als,” ‘ ibadat) and there is no Qur’anic case where it unequivocally refers 
to rituals per se rather than to the more general service of a bondsman or 
bondswoman to their Lord. The closest to a specifically ritual reference 
would be Q7:2o6: {Those were not arrogant ( yastakbirun ) towards ( ‘an ) 
His ‘ ibadah and praise Him and prostrate}. (In the Qur’an, “prostration” 
and “praise” seems to constitute ritual practice.) On the whole, however, 
there appears to be no Qur’anic word for Islamic rituals collectively, and 
‘ ibadah. is best understood to mean “acting humbly” (its opposite is to be 
arrogant, yatakdbir, or yastankaf, to disdain). 14 

As for the category of acts conceptually alternative to ‘ ibadat , the 
mu‘amalat (sing. mu’amaLah), the third form of the root ‘-m-l does not 
appear in the Qur’an at all. The process by which these particular terms 
came to define their subjects— ‘ibadat for ritual as opposed to marasim, 
or sharaT or taqus —and mu’amalat —as opposed to i'mal or afai, hudud 
or something else—may eventually be traceable by working with the ear¬ 
liest manuscript texts, but it is more likely that process by which one, 
from among the many, many, possible terms as the rubrics for legal dis¬ 
course was selected, may never be accessible. 

B. Qur’an — Vsh - r - c 

One back-door method to understand how the notion of ritual occurs in 
the Qur’an is to consider the word sharVah that in classical times comes to 
stand for Islamic law in toto. The way in which the term sharVah emerged 
to signify Islamic morality and norms of practice is only slightly less 
obscure than the way in which ‘ibadat came to stand for all rituals. There 
are many terms in the Qur’an that could have, perhaps even more natu¬ 
rally, served to mean Islamic law— minhaj for instance. Yet if we consider 
just the root sh-r-‘, we find suggestions of a recognition, during Islam’s 
earliest days, of a distinction between ritual and non-ritual. 


14 See (34:172; 7:206; 21:19; 40:60. 
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It is difficult to read the scriptural passages in which the root sh-r- c 
appears without imposing on them understandings from a time in which 
sh-r-' was unquestionably connected to law or morality or its imposition. 
The root appears as a verb twice in surah 42, and nowhere else. It appears 
three times as a noun or adverb, but never in the definite case— the 
sharVah. This suggests that in the Qur’anic period no single word meant 
“law and morality.” To what, then, did words derived from sh-r- 3 , refer? 

First the use of the root as a verb: Q42U3 15 — 

{He has made accessible for you ( shara’a ) that din that he commended to 
Noah and that We reveal to you [Muhammad], and that we commended to 
Abraham, Moses, and Jesus, saying: Establish the din, and do not be divided 
about it....} 

Translators have chosen “ordained,” 16 “made accessible,” 17 “laid down for 
you,” 18 to represent “shara' a .” “Ordained” and “laid down for you” seem to 
be translations informed by later developments in Islamic thought that 
link the root sh-r- c to law. “Made accessible” seems best to fit the meaning 
attested in early Arabic sources, 19 which can also suggest a “clear way,” 
“something that is manifest, plain, clear,” etc. 20 

What is “made accessible” is din —itself a word fraught with 
complexities 21 —and the things that together constitute din or, perhaps, 
the din . 22 As Q42U4-16 tells us, the content of din can be disputed. In 
Q42:2i it is clear that some of those disputed things that alleged to be part 
of din are permitted and others are not. The Qur’an text establishes a par¬ 
allel between “permit” ( ya’dhan) and “make accessible” (shara c ). The con¬ 
tents of “din,” consequently, would seem to be things done, rather than, 
for example, things believed. One adjudicates among these disagreed- 


15 This Qur’an passage is probably heavily revised. See the discussion in Bell commen¬ 
tary 2:225-6. 

16 Pickthall and Asad translations of the Qur’an. 

17 Bell tr. 2:485. 

18 Arberry tr. 2:193. 

19 See Lane dictionary s.v. “sh-r-‘” 4:1534b. 

20 For one discussion of the root meaning of shari'ah, see A.K. Reinhart, “Islamic 
Law as Islamic Ethics”; see also W.C. Smith, “The Concept of Sharfah among some 
Mutakallimun." 

21 See further discussions in, W.C. Smith, The Meaning and End of Religion., index “din." 
See also EQ s.v. “religion” and index of Arabic terms, “ din EI2, s.v. “din." 

22 “The din" has become, especially in contemporary Muslim parlance, a synonym for 
“Islam.” In the time of the Qur’anic usage, however, it must have been something more 
abstract—religiosity, good conduct, piety, obedience to God, and so forth (see sources 
cited in preceding footnote). 
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about things (as in a legal dispute—the verb is qudiy a ) and the ones who 
do permit what God had not permitted are wrongdoers, due for painful 
chastisement. 

In the same surah we find the other use of the root as a verb, where 
again, in a somewhat syntactically awkward passage, sh-r-' is linked to 
din: {Or have they partners who have made accessible to them in religion 
that which God never permitted? ((^42:21)} It is not the belief in false gods 
that is at issue in this sentence, but allowing conduct that is not in fact 
allowed. Here too the root in verbal form seems to refer to acts allowed 
or perhaps required. 

The root’s other three occurrences in the Qur’an are all non-verbal 
forms. ShurrcV an , shir'at an , and sharVat an —all are indefinite nouns, the 
first used adverbially. Only shan’ah is a common form in later Islamic 
discourse. Despite the fact that these usages are largely unproductive in 
Muslims’ later conceptual vocabulary, these usages too are suggestive if we 
are to understand the early significance of the root’s meaning, and how 
it might be linked to “ritual.” Shurra c appears as an insignificant adverb 
amidst a series of threat-stories where they are found in the context of 
Banu Isra’il salvation history. The Qur’an tells us there was a township 
(of the Banu Isra’Il, presumably) 

{by the sea, [where] when people transgressed the Sabbath ( al-sabt ), fish 
(hltan) manifestly (or ‘availably,’ shurra‘ an ) came to them on the day of their 
Sabbath, and on a day when they did not keep Sabbath [the fish] did not 
come to them [The appearance of the fish was a temptation to transgress 
the Sabbath, to which they yielded]. (Q7 :i63)}. 23 

The root here has nothing to do with law, but instead refers to something 
visible, manifest, perhaps unmistakable, and accessible. 

With the next two occurrences we approach classical uses of the root. 
Once more, in these passages, the Qur’an provides a kind of salvation-his¬ 
tory in which the religiosity of Muhammad is located among Judaism and 
Christianity, the latter two imperfectly practiced by their adherents. Jesus 
follows in the footsteps of the Jews, thereby confirming the Torah, but 
God also bestows on him the Gospel, which further confirms the Torah’s 
message. 


23 This passage is quite obscure. I have translated it guided by, but not in complete 
agreement with Richard Bell, The Qur’an, Richard Bell, Clifford Edmund Bosworth, and 
M.E.J. Richardson, A Commentary on the Qur’an. 
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{We revealed to you [in Arabic] a Scripture ( kitab) with the truth, confirming 
whatever Scripture was before it and a guardian over it. So judge between 
them by that which God has revealed, and do not follow their caprices away 
from the truth which has come to you. For each we have made a shir‘ an 
and a minhaj an . Had God willed He could have made you one community 
( ummah).... Unto God you will all return, and He will then inform you of 
that wherein you differ. ((35:48)} 

Once more sh-r J appears in a context of religious plurality and dispute, 
but here we see that a shir c is particular to each community and distinctive 
to it. This “shir"’ is distinctive, and would have the effect of distinguishing 
the members of each community from members of other religious groups. 

Finally, again in the midst of an analysis of the other religions, Muslims 
are told {Now we have put you on a sharTat an with regard to ‘the Com¬ 
mand.’ Follow it, and do not follow caprices of those who do not know. 
(045:18)}. Here the word sharVah must mean a path, but one that is mani¬ 
fest, opened before one, that gets one where one wants to go (gives access 
to something). 24 

In Qur’anic usage, then, the root sh-r- c indicates something literally out¬ 
standing, that is, manifest and clear. It seems also to involve permission to 
do something or stipulation that one must do something that constitutes 
din. That the nominal forms occur in the context of religious divisiveness 
suggests that the shar c visibly distinguishes one, makes one, or identifies 
one, as muslim, or Muslim, as opposed to a Christian or a Jew or a kafir. 
The sharVah is comprised of the manifestations of Islam, or of being mus- 
Lim, over against being a member of the Christian or Israelite versions 
of religion. The key conceptual feature of the root, sh-r- c is, then, “dis¬ 
tinction,” “manifestation,” not ordination or requirement. In the Qur’anic 
period, sharVah shows something, it does not ordain something. 

C. Hadlth: V c - m - 1 (3rd form); V c - b - d and V sh - r - ' 

When we turn to the hadlth corpus, the word latterly used to mean non¬ 
ritual law, mu’amalah, appears only in an odd section of NasaT’s hadlth 


24 It is tempting to see an evolution in the meaning of sharVah in the order of the hadlths 
related by al-Tabari in his commentary, to gloss sharVah. For Ibn ‘Abbas (d. 68/686-8), 
the term sharVah means “guidance and clarification.” For al-Qatadah (d. 117/735) it means 
"duties (or “rituals” fara’id) and limits ( hudud ), the command and prohibition.” For Ibn 
Zayd [perhaps Nahshal b. Zayd c. 153/770? ‘Umar Rida Kahhalah, Mujam al-Mu'allifln. 
13:118; according to the Hilyah, Ibn Zayd narrated to Ibn Wahb. Abu Nu'aym Ahmad b. 
‘Abdallah al-Isfahanl (430/1038), Hilyah, 3:147] (‘sharVah means] the din (or just ‘din’).” 
Abu Ja'far Muhammad b. Jarir al-Tabari (310/923), Tafslr, 25:148. 
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collection regarding agricultural practices. 25 There it seems to mean 
“sales,” or, in some cases, a specific kind of agricultural transaction. 26 A 
lengthy study of 7 badah in the hadlth proved unhelpful for our purposes. 
When the word appears in the corpus, it has already come to mean either 
“devotion,” in the general sense—a service to God, or it means “worship,” 
as in English—e.g., worshipping idols (‘ ibadat al-awthan), or the ritual 
duties of Muslims: salah, zakah, etc. Ibadat does not appear. Of somewhat 
more interest is the root sh-r- \ particularly in the plural form, shard 1 i'. 

Where one finds the word, it seems obvious, even without doing the 
isnad analysis, that these hadlth are part of the later process of religion- 
formation. They are unlikely to date from the Prophet’s time. They almost 
all belong to a genre we might call creedal-/iadZf/z where someone, usually 
a Bedouin, but sometimes a mysterious stranger, comes to the Prophet 
and asks for instruction on isldm or Iman —precisely the issues contested 
in the first three centuries of Islam. 

In one hadlth, a Bedouin complains that the “ shard 1 i’ (plural of sharVah) 
of al-lslam seem [too] plentiful (and hence, burdensome) to him.” 27 What 
does this putative Bedouin mean by “shardVT In another hadlth, we 
find more detail: the proverbial Bedouin asks Muhammad what God 
has imposed for him for salah. Five, says the Prophet. For fasting? The 
month of Ramadan, says the Prophet. Zakatl These details are clearly too 
numerous to relate pithily in a hadlth, and the narrator refers elliptically 
to the other details of Islamic ritual, saying that “the Prophet [went on to 
inform] him of the shardi‘ of Islam.” 28 Thus the shardT al-Lslam are the 
devotional duties that Muslims are obliged to perform. The limited wit¬ 
ness of the hadlth suggests that, by the time that the hadlth reached their 


25 This is suggestive in light of M. Bernand’s suggestion in the EI2 article, mu’amalah, 
that the term originally has to do with agricultural credits—debt and payment—these 
being the quintessential interactive human activities. Nasal died in 303/915. 

26 Nasal, Kitab al-ayman wa-shara‘i'ih (7:56-8; and 46 & 47) where it means only 
“transactions.” [This is an odd work. It is a book of agricultural shurut dropped into Nasal’s 
book of oaths and vows.] 

27 Inna sharaY al-islam qad katharat 1 alayya . #3702 al-Du’at bab 4 juz' 2 p. 868 in 
aL-Tirmidhl 

28 Muhammad b. Ismail al-Bukhari (256/870), Sahib al-Bukharl, Kitab al-Sawm 1; V2:225. 
For other uses of the root in the hadlth. corpus, see A.J. Wensinck et al., Concordance et 
indices de la tradition musulmane. This is not the place to trace the evolution of the term, 
but it is clear that there is a progression from shara’i ' meaning “ritual duties” (fara’id) to 
more general “rules” (e.g., al-islam wa-sharaYih in Sahlh al-Bukharl Kitab Manaqib al-Ansar 
29; v6:23g. For al-sharVah as right conduct, see Ahmad ibn Hanbal, Musnad Ahmad 3:439 
(not 429 as in Wensinck). 
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final wording, the term shara’i’ already meant ritual duties particular to 
membership in the Muslim community. 

D. ’Umar b. ‘ Abdal'aziz 

Our final bit of data comes from the Slrat ’Umar b. ' Abdal’aziz , an early 
biography of the Umayyad caliph (d. 101/719) by Ibn ‘Abdalhakam (d. 214/ 
82g). 29 It purports to contain documents written by the caliph, sermons 
given by him, and apothegms uttered by the so-called “fifth of the rashidln." 
There are many usages that would seem to confirm the antiquity of the 
text, and as Gibb says, it “carries every indication of genuineness in its 
content and linguistic style.. .” 30 

In one of the discourses, it is recorded that ‘Umar said, “Islam is lim¬ 
its ( hudud ) and shara’i’, and norms ( sunan ). One who acts according to 

them has perfected his faith (Iman) _” 31 With just this text, it is hard to 

sort out the substance of these terms. Simply on an etymological basis, 
it is reasonable to suggest that hudud are those things that Muslims may 
not do that others, perhaps, may do—drink wine, for instance, marry 
outside Islamic norms ( zina ), or gamble. Sunan is harder to parse out. 
It must mean something like “practices” that have been deemed norma¬ 
tive. Its domain may be expressly ethnic: “This is how we Muslims/Arabs 
have decided to do things.” 32 Since, however, ‘Umar is associated with 
the nascent de-ethnicization of Islam, his letter may mark the time when 
Arab customs are increasingly identified as Muslim customs. In any case, 
the shared’, in line with the Qur’anic usage and the later hadlth, would 
seem to refer to the rituals that identify Muslims as Muslims, the acts that 
are not merely distinctively Muslim ways of doing things, but things done 
only because one is a Muslim. 


29 The texts were collected by Abu Muhammad ibn 'Abdalhakam (d. 214/829), though 
perhaps they were worked over by his son, Abu ‘Abdallah Muhammad (d. 268/882) (conver¬ 
sations with Jon Brockopp at the second Alta usul conference were helpful here). The texts 
seem to me to be archaic and use phraseology that seem to precede Ibn ‘Abdalhakam’s 
time, which suggests they may be authentically from the generation before his. I suspect 
that there are editorial insertions— “wa-sunnat nablh,” for example, is inserted in formu¬ 
laic ways after kitab allah, and the text uses the word sunnah in a way different from what 
‘“Umar” seems to mean by the plural sunan, when he uses it throughout his sermons, 
admonitions and letters. 

30 H.A.R. Gibb, “The Fiscal Rescript of Umar II,” 2. 

31 ‘Abdallah Ibn ‘Abalhakam (214/829), Slrah ‘Umar b. ‘Abdal'aziz (khamis al-khulafa’ 
al-rashidln), 72. 

32 M.M. Bravmann, The Spiritual Background of Early Islam; studies in ancient arab con¬ 
cepts, section III. 
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There is some confirmation for this in the letters ‘Umar repeatedly 
wrote to his governors and generals insisting on punctilious observance 
of Islamic rituals. In one of these, he says, “One who defaults on salah 
has, with respect to shard'U al-islam, most seriously defaulted. Therefore, 
increase your undertaking of the shara'i’ of a /-1 si am .. ,” 33 And in the 
famous “Fiscal Rescript” ‘Umar says, 

The religion [din) of God, with which he sent the Muhammad, is His book, 
which He sent down upon him that God might be obeyed by means of it, 
and His command followed, and what He forbade be avoided, and His lim¬ 
its ( hududah ) established, and His duties fara'id) performed, and what He 
permitted be permitted, and what He forbad be forbidden, and its truth 
be acknowledged and that [matters] be judged by what He sent down in 
it... 34 

Here, “hudud" is followed not by shara'i’ as above but by fara'id, a term 
that, as I argued in an earlier Alta conference paper, must refer to Islamic 
rituals. 35 There I suggested that the later Hanafi term shara'i’ al-imdn was 
a reflex of an earlier concept of the limited number of practices essential 
to defining one as Muslim or to marking one as having faith ( iman ). These 
were the shibboleths of being a Muslim—not just fasting and worship, but 
also, perhaps, avoiding khamr-wine for instance. 

Our evidence from this early period, before the coalescence of early 
Islam, is only suggestive, but it is plausible to see it indicating a cultus, 
referred to as “fara'id” and “shara'i’,’’ distinctive to, and definitive of, 
membership in the Muslim community, practices that made one Mus¬ 
lim, as well as acts governing social and ethical conduct (minhaj, hudud, 
sunan, etc.). 

It would seem, then, that while the concept-pair that expressed this 
combination, ‘ ibadat and mu’dmalat —ritual manifestation and ethical 
normativity—developed rather later, these late terms reflect a conceptual 
map present in Muslim thought and practice from a very early date— 
perhaps from the very beginnings of the Muslim community. It follows 
that rituals are not extraneous to Islamic law but indeed the very word 
that later comes to stand for Islamic law, sharl’ah, had earlier referred to the 
rites that were distinctive to Muslims—the rituals of al-Islam. 


33 Ibn 'Abalhakam Slrah ‘Umar b. ‘Abdal'azlz (khamis al-khulafa‘ al-rashidm), 87. 

34 Ibid. 97. 

35 A. Kevin Reinhart, “Difference Between Heaven and Earth.” 
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III. Organizing Obligations: The Stability of Islamic Fiqh Works 

Another avenue for tracing the distinction between ritual and practical 
law is to consider too the arrangement of ritual and non-ritual matters 
in books of law ( kutub alfiqh). The earliest sources in the contents of law 
books, especially the Fihrist of al-Nadlm, seem to suggest that discussions 
of the law were composed in opuscules {kutub) on various topics; these 
were only later organized into compendia. 36 The titles of these small 
books use the rubrics of the different ritual activities {Vtikafi, hafi, salah, 
zakah), as well as “retaliation,” “lost items,” etc. This is hardly surprising 
since many of these categories are practices described in the Qur’an (the 
“prayer of fear,” for example). What we do not find in lists of fiqh topics 
is a term that unites all devotional activities into one master category, 
or all practical activities into another category. Nevertheless we do find 
a kind of privileging of ritual in the topics listed in context—lists of the 
earliest fiqh works began with salah, then zakat, then fasting and so on. 37 
Al-Nadlm reports that al-Shaybani’s book of “usul" begin with salah, then 
zakat, then pilgrimage rites {manasik), and the oddities of prayer law. 
(Menstruation, a topic that usually comes before or during the discussion 
of prayer, is not mentioned until much later in the topic list.) 38 Al-ShahT’s 
Mabsut (transmitted by al-Rabf) as well as his Umm, puts the ritual acts, 
for the most part, at the beginning. 39 Abu Thawr’s book seems to be all 
ritual, 40 and al-Muzani’s Mukhtasar has ritual at the front. 

When Willi Heffening wrote, to my knowledge, the only study of the 
organization of Islamic law books, he found that ritual preceded non¬ 
ritual in all cases. In a survey of the construction ( Aufbau ) of Islamic legal 
works, 41 he laid out in tabular form the contents of the early fiqh works 


36 For which, see the articles of el-Shamsy and Brockopp in this volume. 

37 Abu 1 -Faraj Muhammad b. Abl Ya'qub Ishaq ibn al-Nadlm (380/990), al-Fihrist, 256. 

38 Ibid. 257. The versions we have of al-Shaybanl’s Jami' al-kablr, and Kitab al-Asl 
(al-Mabsut ) follow this order, though the issue of purity has been (editorially?) incor¬ 
porated into Kitab al-salah. It is worth noting that al-Shaybanl has a section on oaths 
(ayman) in the ritual section. This is because, as we shall see, the Hanafis treat oaths, or 
more precisely, the expiation for the breaking of an oath, as at least a quasi-ritual matter. 

39 Ibid. 264. 

40 Ibid. 265. 

41 W[illi] Heffening, “Studien zur Geschichte und Kultur des Nahen und Fernen Ostens.” 
Muranyi's pioneering work (Miklos Muranyi, Die Rechtsbiicher, idem, Ein altes Fragment 
medinensischer Jurisprudenz aus Qairawaw, idem Beitrdge zur Geschichte der Ftadlt und 
Rechtsgelehrsamkeit der MaUkiyya), suggests also the stability of these categories and their 
arrangement. 
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known to him. While his sample is actually quite random—it is based 
only on editions printed at the time he wrote the article (1935) supple¬ 
mented with various manuscripts available to him—I have confirmed his 
findings with other works not then available to ffeffening. Nothing that 
has appeared since—Arabic text or academic secondary text—suggests 
that these findings are substantially to be altered. 42 

What ffeffening found was that, with remarkable consistency, the 
‘ibadat (to use later terminology) always showed up first in the fiqh works, 
followed by mu’amalat. Within the practical law there is a certain loose¬ 
ness of structure, and there are organizational differences that are pre¬ 
dictable by school, ffeffening observes some instability within individual 
madhhabs themselves. For example, he demonstrates that Rabf’s recen¬ 
sion of al-ShafiTs fiqh. compendium differs from the organization recorded 
in Muzani’s Mukhtasar, which becomes more influential then the Umm/ 
Mabsut in shaping subsequent Shafi'T fund organization. 43 There are vari¬ 
ous other oddities in the Umm that are not relevant here. 44 

A. The Origin of Islamic Law’s Categories 

In looking for the origin of this law-book ordering, in which ‘ ibadat are 
seen as distinct from mu’amalat, and ordered first in the book, it now 
seems to be a mistake to restrict our research to the genre of law as found 
in pre-classical and classical Islam. Rather, it is probable that this order 
of topics is first ordained by scholars of hadith, who, very early on, con¬ 
structed “musannaf" collections of hadith, that is, hadith organized by 
their topic, not their transmitters. 

There is good reason to suppose that Abu ‘Abdalrahman 'Abdalmalik 
ibn Jurayj (d. 150/768) was the first to organize a book in this manner. 


42 The small differences between what I found and what he found are not worth docu¬ 
menting. Thanks to Philip Aubart who helped compile the research data that confirmed 
the contents of Heffening’s article. 

43 See the biography of al-Muzam in the Fihrist of Ibn al-Nadim. See also therein the 
biography of Ibn Surayj. 

44 The arrangement was distinct so that even someone who disagreed with al-ShafiT 
ordered his book in the same fashion as al-ShafiTs book (Abu Thawr). Heffening, it should 
be noted, says Shafi‘1 wrote only individual works, but I don’t think this is what Ibn 
al-Nadim tells us. He says ShafiT wrote a mabsut but Ibn Abi Yusuf (or al-Sayrafi depending 
on the ms.) says ma hadha nuskhatuh, then follows Kitab al-Taharah, etc. The implication 
is that there was a nuskhah of the mabsut that looks like this. Shamsy seems to suggest 
that the Umm in the form we have it is the work of al-Hasa’iri (d. 338/950). See Ahmed El 
Shamsy, “From Tradition to Law” (Harvard University, 2009), p. 232. El Shamsy’s is now the 
definitive account of the composition and transmission of the Umm. 
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This at least is a claim recorded in Ibn Abi Hatim’s al-Jarh wa-l-Ta’dll. 45 
Ibn al-Nadim, who seems to have known the book, records that, “among 
[ibn Jurayj’s] books is a book of the Sunan and it contains what is usu¬ 
ally contained in books of sunan such as al-Taharah, al-Siyam, al-Salah, 
al-Zakah, and other things.” 46 It is suggestive that Ibn al-Nadlm’s entry for 
another scholar, Abu Abdalrahman, says, “among his books is a book of 
Sunan; it contains the books of fiqh, such as salah, taharah, siyam, zakah, 
manasik, and other things.” 47 In other words, these topics were part of 
the standard arrangement of books of fiqh., a topic list interchangeable 
between “books of fiqh" and “books of sunan." 48 Since, to our knowledge, 
there were no “books of fiqh" in the classical sense of the word “fiqh" 
when Ibn Jurayj himself wrote, Ibn al-Nadim suggests that the received 
order of fiqh topics, with the ritual rules first, dates to a time substantially 
before 150/768, plausibly during the Umayyad period, a generation before 
Malik’s (179/796) Muwatta’, and contemporaneously with Abu Hanifah 
(d. 150/767) (though Ibn al-Jurayj was probably older than Abu Hanifah 
when he died). This is, moreover, approximately the order we find in the 
musannaf hadlth works of al-San'ani and Ibn Abi Shaybah. 

The compilers of musannaf hadlth works—it is clear—therefore were the 
ones who established the standard categories and structures of fiqh books. 
The testimony of Ibn al-Nadim, and of our earliest musannaf works— 
those of al-San'ani and Ibn Abi Shaybah—compel us to see Ibn Jurayj as 
the one who first grouped what would later be called ’ibadat together and 
placed them before what the later jurists called the mu’amalat. Ibn Jurayj’s 
logic must have reflected a deep cultural consensus, however, since his 
structure has continued to determine, with only the smallest deviations, 
the order of fiqh works from his time to the present. Why this should 
be the case is not clear. We may speculate that ritual is first because it 
is more “sacred,” and because it is ritual that marks one as muslim. Per¬ 
haps the order of the rituals’ listing within the “’ibadat” section is based 
on frequency, augmented by the practical order of the rituals themselves: 


45 The attribution of tasnif to Ibn Jurayj is in Harald Motzki, The Origins of Islamic 
Jurisprudence: Meccan fiqh Before the Classical Schools. 2/4 and see notes 928-931. Motzki's 
biographical notes for Ibn Jurayj begin at p. 268. 

46 Ibn al-Nadim al-Fihrist, 282; Abu 1 -Faraj Muhammad b. Abi Ya'qub Ishaq al-Nadim, 
The Fihrist ofal-Nadim; a tenth-century survey of Muslim culture, 1:1:547. 

47 Ibn al-Nadim al-Fihrist, 281; al-Nadim, The Fihrist of al-Nadim; a tenth-century survey 
of Muslim culture, 1:1:546. 

48 I do not believe we can make much of the fact that Ibn al-Nadlm’s list of books in 
his entry for ‘Abdalrahman has taharah after siyam. 
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purification is a precondition of worship; worship happens five times 
daily, while fasting and zakah take place once per year; hajj is still less 
frequent. Whatever the logic, there is a gravitational attraction that pulls 
the ibadat toward the beginning of all works on Islamic practice, whether 
‘scriptural’ (as the hadlth works became) or practical, as fiqh became. 

What we have seen so far, then, is that the notion of ritual, and the 
ritual/social distinction, in the formative arrangement of Islamic norms, 
dates from the very beginnings of Islam. The later term for ritual, “7 badah," 
is present in the Qur’an where it indicates an attitude, not a specific prac¬ 
tice. It is plausible that in this period the word for “ritual” was sharVah, 
pi. shard‘V , with a synonym farldah, pi. fara’id. 49 Other muslim practices 
were denominated by the terms hudud, “limits,” which were perhaps shib¬ 
boleths of muslim conduct, and sunan, acts that were also Muslim! Arab 
norms. This account rests on the Slrat c Umar but also on usages in hadlth 
where shara’i c are explicitly what Muslims would later call the “Five Pil¬ 
lars.” Hence the ritual/non-ritual distinction among Islamic norms dates 
from as early as we can see back into Islamic history. 

How, then, did Muslims from the classical age of Islamic jurisprudence— 
al-Ghazali and his generation, then later the tahqlql intellectuals, see 
Islamic law in totol 

IV. The Non-Rationality of the Shar’ 

A. How the Shar‘ Fits Together 

The notion of “ritual,” and the terminology that expresses it, developed 
as Islamic self-reflectiveness itself grew and matured. Often, however, the 
“great scheme of things” is inaccessible to those living within the schema, 
simply because this scheme itself is the medium of their reflection. In 
particular, it is only rarely that jurists attempted to provide an overview 
of Islamic law as a whole, to theorize the entire system—before the 19th 
century. (Then the intellectual assault upon Islam from modernity, from 
European polemics, as well as intra-Muslim critique, forced Muslims defen¬ 
sively to articulate the way that Muslim practices, values, and meanings 


49 Fard, farldah and so forth also have as root meanings “cutting,” "notching,” “distin¬ 
guishing by setting apart,” as sharVah means a cut in a riverbank that gives access to water. 
See Edward William Lane, Lexicon, s.v. sh-r-‘ and f-r-d. See also Reinhart, “Islamic Law as 
Islamic Ethics,” pp. 188-89, corrected by the discussion in the present article, above. 
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facilitated and fashioned meaningful Muslim lives). 50 As part of our 
attempt to understand the place of ritual in Islamic law, it is worth trans¬ 
lating and discussing two of these rare pre-modern overviews here. 51 

B. Translation of a Portion of al-Taftazani’s Talwih 
(with an addition from Mollah Khiisrev’s Mir’at) 

In the first, and briefer of the two accounts, al-Taftazanl (93/1390) extends 
the meaning of the technical term sabab (“occasion”) to mean something 
very much like occasioning factor (' illah ), or even rationale ( hikmah ) 52 to 
explain why it is that there are mu’amalat rules and why God stipulated 
them. 

God willed the sustaining (al-baqa’) of the world to a Moment He knows 
and a Time He has determined; this is the occasion for his stipulation of 
[the rules for] sales, marriage, and the like. What makes this clear is that 
God determined for this order the entrusting of the human species to sur¬ 
vive ( baqa’) until the Hour, and this [survival] is built upon preservation 
(hifz) of individuals for by it the species survives. However, due to a certain 
imbalance of the humors, humans need, in order to survive, certain manu¬ 
factured items—food, clothing, dwellings and the like. These in turn require 
cooperation and mutual participation among the individuals of the species. 
In turn, for procreation, and to have a posterity, marriage between male 
and females is required; this also [requires] the establishment of communal 
welfare. Now [this cooperation and mutual participation] requires general 
principles (usul kuiiiyyah) determined by the Legislator. By these, equity 
(i adl ) is preserved among [individuals] in the system ( nizam ) that binds 
them together in the domain of marriage—which is linked to the preserva¬ 
tion of the species—and [in the domain of] communal relations, which is 
linked in turn to the survival of individuals. 

[The need for principles to preserve equity] is because every one [harbors 
the] desire to transgress and to take from those around him. This would lead 
to injustice and the order would be deranged. Thus are occasioned the rules 
of mutual interaction ( miTamalat). 53 


50 It is to be regretted that the most influential modern account of Islamic practice and 
ethics, Sayyid Qutb’s, described it as a “system,” a mechanical and rigid image, rather than 
something more biological that would have expressed the flexibility, growth, and adapta¬ 
tion of the pre-classical, classical, and medieval Islamic thought and practice. 

51 Another overview of the law is found in Abu Ishaq Ibrahim b. Musa al-Malikl 
al-Shatibl, al-Muwafaqdt. 2:7ft. His is a rather vague formulation, however: 'ibadat are occa¬ 
sioned by the need to preserve din-, mu'amalat by the need to preserve life ( al-nafs ). 

52 The translations of these technical terms are drawn from Bernard G. Weiss, Search 
for God’s Law, pp. 639, 671,110. 

53 Sa'daddln Mas'ud b. ‘Umar al-Taftazanl (792/1388), al-Tatwlh, 2:401. 
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Mollah Hiisrev, after a paraphrase of this passage, adds, 

The point of all this is that fiqk is the knowledge of the stipulated practical 
rules according to what we have already said: that they are either (A) con¬ 
nected with an eternal matter—and those are the acts of bondsmanship 
(‘ibadat ), or (B) [they are bound up with] matters of this world, which are 

1) connected with the preservation of individual—and these are the stat¬ 
utes of mutual interaction ( mu’amalat )—or 

2) with the preservation of the species facilitated by domesticity, such as 
marriage or 

3) facilitated by political life ( tamaddun ), and these are the rules of criminal 
sanction ( al-’uqubat). 54 

In this vision, surely shaped by Greek political theory and its Muslim real¬ 
izations, acts are directed toward other-worldly concerns (and those are 
rituals) or this-worldly concerns, and those are commercial, domestic, or 
political. The other-worldly matters are not here given a rationale. Their 
general telos is expressed by their name: ‘ ibadat are acts that reflect and 
perform humans’ status as bondsmen and bondswomen. Ritual here is 
defined, quite literally, by its impracticality, its escape from a reasoned 
apprehension of its utility. This theme will be discussed more extensively 
below. 


C. Translation of a Portion of Ibn Barkan’s Wusul 

A second, and much longer, reflection on how God has structured human 
practice is found in Ibn Barhan’s (d. 52o/n26) earlier usul work, the Wusul. 
Its larger scope gives us still another standpoint from which to view the 
entire edifice of fiqh —ritual and practical—as the Muslim jurist saw it. He 
is responding to al-Nazzam who, as we shall see, denied the validity of qiyas 
in legal readings, believing that the entire shar c was non-rational. To this 
Ibn Barhan responds with a rare summary of how the entire sharVah fits 
together, together with passionate reflections on the differences between 
the shar c in the abstract as it were—its general principles ( kulliyyat )—and 
the ocean of shark particulars. He asserts that a goal ( maqsud ) is discern¬ 
ible even in rituals, and all the more so in the mu c amalat. 

The sharTah is divided into i ibadat , mu’dmalat, munakahat [things related 
to marriage], and siyasat [i.e., “political” laws of the state including criminal 
law]. 


54 Molla Mehmed b. Faramarz b. ‘All Hiisrev (885/1480), Mir'at, 2:417. 
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[First section: ' ibadat] One section of [acts] is corporeal ‘ibadat, like fasting 
and worship. Their goal ( maqsud — telos) is to break the power of the appeti¬ 
tive soul ( nafs) as a sign of its evil (su 1 ) and to forestall trivialities and plea¬ 
sures. The goal of worship ( salah ) is humility, abasement, mortification, and 
abnegation before God the most high. Among [the category of bondsman- 
ship acts also] are those whose goal is defense of the realm [of Islamdom] 
and protection of the community (miilah) as well as killing the enemies of 
God—namely the jihad. And among [acts of bondsmanship also] are those 
whose goal is abiding ( al-‘amarah) in the house of God the most high, and 
thereby serving [God]; this is the hajj. 

[Second division of the shar': mu’amalat ] Among [the acts stipulated in 
the shar“] are those whose goal is the establishment of equitable practice 
(al-sunnah al-'adiiah) and so to [have someone] undertake the burden on 
behalf of the people. This thereby [provides] a recourse for the ones see¬ 
ing recourse when there is dispute or disagreement. This [undertaking of 
the collective burden] is due to [the ordinary person’s] incapacity fully to 
understand ( ihatah ) the consequences ( ‘awaqib) of diverse factors ( al-umur). 
For, sometimes humans delight in the experience of something, though the 
consequence is blameworthy and the outcome is distressing. 

This [limited awareness of consequences] necessitates [rules on] sales; 
this necessitates [the rules we call] “mu'amaLat” (“commercial interactions”) 
due to the inability of humans to undertake [all] the aspects connected to 
the various matters, and [all the aspects related] to that welfare [derived 
from] persistent cooperation with others. The [limited] capacity of humans 
acting in isolation leads, then, to sharing and procures cooperation; it leads 
sometimes to [mles] on sales and sometimes it leads to [rules on] rents, or 
to [rules about] witnessing and documentation for deposits, or other things. 
This necessitates the various kinds of mu'amaldt, for necessity conduces to 
it and the needs of life are [its] motivations. If a human being were charged 
to undertake all of his goals without seeking the aid of anyone else, he would 
perish. Thus it can be said that a human being is in need [of others’ assis¬ 
tance and cooperation] by his nature. 

[Third section: Marriage] [In addition to 'ibadat and mu'amaiat] the third 
division [of the s/;ar‘] is things having to do with marriage. The need that 
motivates it is preservation of the genus of human beings, and human com¬ 
panionship, as well as the establishment of lines of descent. Thus God has 
forbidden fornication (ai-zina), and God’s creative order [al-’adah] has led 
to creation by means of the male and the female. One has to permit mar¬ 
riage; [its absence] would lead to the cessation of offspring. The harm of 
that is obvious, as is the harm to worldly welfare. By this, religion would be 
corrupted, for religious welfare is joined to worldly welfare. 

[Fourth section: Political law] As for “political matters” and the sections on 
crimes, the benefit of them is obvious and the wisdom behind [the rules] 
is intellectually comprehensible. If we did not require retaliation, this 
would lead to the loss of the inviolability of blood and malefactors (dhu 
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al-gharamah) would hasten to shed blood of ordinary virtuous folk. Thus it 
is said "Killing nullifies assistance.” 55 And the Most High said {In retaliation 
you have life... ((32:179)}. Such is also the case with cutting the hands of 
thieves, which is a means to preserve property; were it not for these pun¬ 
ishments as a deterrent, property would be obliterated. Similarly with the 
statutory punishments imposed for fornication, which preserve the bed 
from corruption and lineages from confusion; were it not for them, people 
would be confused like livestock, and immorality would appear openly. 
These punishments are applied to corrupt people [to compel] order and 
welfare. These [underlying goals] are manifestly apprehensible by the intel¬ 
lect from the shad-, there is no method by which they can be refuted nor is 
there any mode to attack them and rebut them. [Thus, the general cases 
(, aL-kullLyat ).] 

[The particulars] As for the particulars (al-tafasll), we shall not include 
the aspects of welfare in [our discussion of the particular cases] or point 
to the descriptions [of good outcomes] that are well known to any reflec¬ 
tive person, in proportion as the welfare is manifested in the general cases 
(, al-kuLliyat). The particular rules are grounded upon the underlying prin¬ 
ciple (al-tafasllyaraddu ila al-asl). We know that [this underlying principle] 
was imposed by One Whose wisdom is well-established. The inability [to 
perceive] the good outcome [underlying some detailed rule] does not make 
the act in itself un-wise. 

This is just the same to us as concepts that do appear rational to us 
(aL-ma'anl al-ma‘quLah Land ). 56 In their obscurities are secrets that baffle 
("cut the kidneys”) of the skillful who are unable to comprehend them. Igno¬ 
rance of [a rule’s rationale] does not negate the realities of the bases [that 
underlie the realities]. 

[Consider] seeking knowledge, as in the science of medicine: physicians can¬ 
not know the duration of illness; if they knew these durations, they would 
know the time of one’s duration [on earth]. [Nonetheless,] they know that 
certain amounts of a remedy cure these illnesses. Their inability to [know 
the deeper causes of illnesses] does not compel the invalidation of [medi¬ 
cine’s] bases. 

Just so, the general concepts of the shar’: there is no way to invalidate 
them just because of the inability to arrive [by reason to their] particulari¬ 
ties. This is equivalent to [what we might] believe about someone lifting one 
of his legs, and standing on the other, while nodding his head. If we saw him 
in this state perhaps we would attribute [his actions] to jinn [i.e., that he 
was mad]—[that is], if we thought about only the outward manifestation of 


55 Although see footnote two in the text edition for other possible readings. My transla¬ 
tion of hatm is derived from Lisan Vh-t-m where Ibn Manzur says it is really from dh-t-n 
but adds, wa-allahu a‘Lam! 

56 Paul R. Powers, Intent in Islamic Law, discusses the semantic field of ma‘qul al-ma’na 
at 33. An article that came to my attention only as I was finishing also discusses this and 
other relevant materials. See Marion H. Katz, “Meaning of WuduY' 
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his state. Yet [considering only the outward behavior of someone] is utterly 
contrary to the custom among reasonable people. Rather, if we reflected 
upon his inner state [of mind] and [supposed that] he intended to remove 
water from his ear, we would recognize the rationale ( kikmak ) for his act. 

The particulars of the shar‘ are like that: its details and its restrictions 
and its conditions [are determined by] the One Who has true knowledge of 
them. Were we informed of the divine secret in [these particular rules], our 
knowledge about them would have the same certainty] as knowledge of the 
general bases [of the shar‘]. We cannot [infer these particularities] through 
[our knowledge of] the universals. Since we cannot [infer the link between 
particularities and general principles], we allege that they are not within the 
experiential domain of intelligible things. [This is a mistake.] 

[Thus], when al-Nazzam alleges that the sharVah is not an intelligible, and 
he points to some aspect of its application in the practice of practical justice, 
and to some aspect of its application to just practice ( al-siyasat ai‘adilah) 
and noble eternalities, and [asserts] that its particulars are at odds with the 
universals, the falsity of what he says is evident. 57 

Let us set the last paragraph on al-Nazzam aside for the moment, and 
consider this description of the sharVah as a whole. For our purposes note 
that the stipulations of the shar\ even rules for ritual, have a telos {kikmak, 
sometimes, asl, or ma’na, here Weiss’s “rationale”) that can be discerned. 
These rules have a human benefit {maslahah) that can often, if not always, 
be understood upon reflection. Nonetheless, especially in ritual, the rela¬ 
tion of the underlying principle to the particular practice {tajasll) is often 
inaccessible to reflection. Ritual and non-ritual are equally grounded in 
general principles of human welfare. The particular duties of ritual prac¬ 
tice, however, are, according to Ibn Barhan, less accessible to rational 
analysis than in commercial law, for example. We can understand why a 
contract is conductive to human welfare in commercial law. Yet even if it 
is supposed that worship exists to discipline the appetitive self, why one 
performs two prayer cycles at dawn and three in the afternoon is imper¬ 
meable to human understanding. 

D. The Utilities (mahasin) of the SharVah 

This leads us to consider briefly an important work that aspires to explain 
the divine wisdom ( hikmah) —Weiss’s “rationale—or “excellent qualities” 
{mahasin) for all facets of the law, al-Qaffal al-Shashi’s (prob. d. 370/972) 


57 Abu 1 -Fath Ahmad b. ‘All al-Baghdadi Ibn Barhan (518/1124), al-Wusul, 2:234-237. 
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Mahasin al- sharfah. 58 This work was written primarily against the eso- 
tericism of the IsmaTlis, 59 and perhaps also the categorical skepticism 
of al-Nazzam (about which see below). It purports to give a “meaning” 
and to expose the divine wisdom for all requirements of the shar c . It is 
musannaf, and, chapter-by-chapter, topic-by-topic, al-Qaffal finds the 
wisdom underlying the acts required by the shar\ He expresses a certain 
humility about understanding all the details of the shar c . 60 Yet he assigns 
a telos to each of the ritual acts just as he does for the non-ritual acts that 
take up the bulk of the book. Salah, he says, exalts the Creator by a variety 
of self-abasing actions to thank the Creator for His benefactions. Zakah is 
the charitable sharing with those who are in want, and who are unable to 
uplift themselves. It is feared they will be ruined if they are bereft of the 
charity of those who can do without. Fasting is the restraint of the appeti¬ 
tive self ( nafs) from passion, concentrating on the Creator, so as thereby 
to draw near to Him. In this way the one fasting realizes he needs noth¬ 
ing apart from obtaining God’s favor. Hajj is the manifestation of repen¬ 
tance ( tawbah ) to the Creator for falling short of his performance of the 
obligation to be thankful. He performs this so that the Creator accepts 
his repentance. Jihad is the exchange of one’s life-blood and wealth on 
behalf of the Creator to uphold His claim and leads to obedience of Him. 
Slaughter and immolation are a sacrifice to the Creator in place of the 
immolation of the self that is appropriate to require what is deserved for 
rebellion against God. 61 Every item in the sharVah is analyzed in this way. 
He even essays to provide a rationale for the details that others assert 
to be non-rational, such as the number of raka'at in a given prayer. 62 In 
short, al-Qaffal argues that all of the shar‘ (and he uses the words ‘Ibadat 
and mu’amaLat) is rational if not perspicuous. However, these accounts 
are hedged with “it is likely that” ( ihtimtil an ) and “it may be” ( qadyakun). 
When it comes to the number of cycles in the prayers, for instance, he 
asserts modestly that “an underlying principle ( ma’na ) may be extracted 
(qadyukhrij al-ma'na) from their difference.” 63 


58 See El Shamsy's article in this volume. The book deserves a full study. The printed 
edition, al-Qaffal al-Shashi Mahasin al-sharVah fifiaru' al-shafi'iyyah, however, drew only 
on the Ahmed III ms., and made no use of the (better) Yale ms., which is not mentioned 
in Sezgin, GAS. Consequently there are many errors and implausible readings. 

59 Ibid. 18-25. 

60 Ibid. 27 and 29 :yakhfi al-wajh fih. 

61 Ibid. 29. See also 47-7 for ‘umrah rituals and 48 for purification. 

62 Ibid. 82. 

63 Ibid. 
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In the end, however, al-Qaffal’s speculation was too flimsily grounded 
to satisfy the savants of 77 m, and the genre lived on only in ethical and 
mystical works, al-Ghazall’s Ihya‘, being the best-known example, where 
it was no doubt religiously influential but had no epistemological cachet 
with scholars in the science of the law. If it follows that the rationale of a 
statute is only speculatively comprehensible, its rational impermeability 
is one of the features, perhaps the feature, that distinguishes it from other 
aspects of the law. Unless, of course, all of the law is equally inscrutable. 

E. Al-Nazzam and the Non-Rationality of 
the Shar‘ and of Ritual in Particular 

The notion of the law’s essential non-rationality—which Ibn Barhan 
was at such pains to refute—is ascribed in Sunni circles to al-Nazzam 
(d.221/836). He was the agent provocateur who took the position that 
qiyas —the rationalist identification of a causative feature ( ‘illah) that 
accounted for the juridical status ( hukm ) of the act—could not be used in 
the domain of the shar\ since qiyas was a form of speculation (ray), and 
the assessment of human acts required rational assessment. Ibadat par¬ 
ticularly, he asserted, were by their nature irrational 64 —from the human 
point of view, inscrutable and arbitrary—and so their rationale could not 
be determined by the act of the human mind. 65 

Al-Nazzam’s assertion that the shar' was non-rational and so, inappro¬ 
priate for extension through analogy, becomes a stock debate in the usuli 
accounts of qiyas. This set-piece discussion is usually phrased as a debate 
over whether “one can be under obligation/caused to worship ( ta’abbud ) 
by t//y as-reasoning.” The pivot on which the discussion turns, Bernard 
Weiss has suggested, is the term ta‘abbud, a derivation of the root V -/>-<7 
that is somewhat unusual. 66 In the Lisan it means to make someone a 
slave, or take someone as a slave, or compel someone to be obedient. 67 


64 I want to distinguish between al-Nazzam, who held that ritual was irrational in 
the pejorative sense, and Sunnis and Mu'tazilis who more neutrally argued that ritual 
was non-rational, to use Lange’s term. The position that the “usut al-tbadat" could not 
be determined by the intellect is attributed to al-JubbaT (Abu Hashim? Abu ‘All?) and 
al-Karkhi by al-Razi. Fakhraddin al-Razi, al-Mahsul. 2/2:469. 

65 The best summary of al-Nazzam’s life is van Ess’s article in the Encyclopedia Iranica 
(Josef van Ess, “ABU ESHAQ NAZZAM,” but the most thorough account is in his Theologie 
und Gesellschaft. 3:296-419, and see index. 

66 Bernard Weiss, Search, 634-5. 

67 s.v. '-b-d, 10:9a. This form is not as rare as Professor Weiss supposes; the verb is found 
quite early, e.g., in b. Muhammad al-Qadi al-Nu‘man (351/962), Ikhtilaf usulal-madhahib, 137. 
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The term is also, however, permeated by the aura of ritual itself, to suggest 
something “arbitrary,” “incomprehensible,” and “resistant to human analy¬ 
sis.” Hence the title of these debates is about being-subject-to the law, 
but the aura of the title includes notions of the inscrutability of God’s 
design. 

[Al-Nazzam alleges that] a complete bathing ( ghusL) is required as a result 
of producing of a "precluding impurity” (al-janabah). This is what is stipu¬ 
lated for purification from it. Yet [a washing is not required] for the entire 
body [as a result] of a "minor impurity” ( hadath ). This indicates that the 
assessments of the shad are built upon distinctions [that are unknowable, 
rationally]. 68 

Al-Nazzam asserts that it is not a logical, but a ritual, distinction that sepa¬ 
rates the hadath (so-called ‘minor’ impurity, e.g., urination, defecation) 
from the ‘major’ impurity (e.g., sexual relations, menstruation). While 
al-Nazzam is making an argument about the law in general, the prepon¬ 
derance of his examples are drawn from ritual, which is conceived to be 
quintessentially incomprehensible in its categories and practices. 

Sharif al-Murtada’s (d. 436/1044) Dhardah 69 confirms that al-Nazzam’s 
goal was to refute the use of qiyas entirely (a position attributed also to 
Dawud al-Isbahani the Zahirl and his son). According to Sharif al-Murtada, 
al-Nazzam’s argument was that the shar' itself is a domain of irrationality, 
in his words that “things similar are treated differently and things that are 
different are treated similarly:” 70 A menstruant woman must make up the 
days she misses when fasting, but she needn’t make up prayers skipped 
for the same reason; similarly a traveler must make up days missed when 
fasting, but not the prayers he has shortened ( qassara ) because he was 
traveling; and one must bathe the entire body ( ghusL ) at the exit of a child 
or of semen, both of which seem “cleaner” than urination or defecation, 
which require only the lesser purification. Finally, and memorably, it is 
permitted by the law to look at the attractive parts of a beautiful slave 


68 Ibn Barhan at-Wusut ila l-usul, 2:234. On al-Nizzam as provocateur, see Abu 1 -Husayn 
ai-Basrl al-Mu'tamad, 2:746; see also, ibid. 1:281-3; Abu Ishaq al-Shlrazi (476/1083), Shark 
al-Luma', 2:86off. A complete account of this discussion is impossible here, but see, for 
instance, Imam al-Haramayn al-Juwaynl (478/1085), al-Burhan, 2:75off; esp. 752-3. The 
most extensive discussion of this position (al-Nazzam is mentioned at p. 150) is found in 
2/2:i4gff. The Al Taymiyyah give a characteristically thorough account of who's who in this 
dispute. See Al Taymiyyah, at-Musawwadah, 367-8. 

69 ‘Alam al-Huda Sayyid [Sharif] al-Murtada (436/1044), al-DharVah, 690. 

70 Li-annau warada bi-ikhtilafi l-muttafiqayn, wa-ittifaq al-mukhtalifayn. Ibid. 690. 
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girl (by others than her master), but this is forbidden for a free women, 
even if she is ugly. 

Al-Nazzam’s argument is also presented in the section of the Mu'tazili 
Abu 1 -Husayn al-Basri’s d. 436/1044) Mu’tamad. 71 There we can see that 
al-Nazzam cites ritual and particularly marriage (according to al-Juwayni, 
the most ritualist of the mu'dmalat —see below) to refute the idea that 
i/ty as-reasoning is consonant with either a rational or a revelational per¬ 
spective, given what we know about the law. 

Al-Nazzam said, “God indicated that we are forbidden to do qiyas when He 
differentiated between likes and conflated unlikes, when He allowed one 
to see the hair of a handsome slave girl, but forbade one to look at the hair 
of a free woman even if she be ugly. [And similarly] when He required lus¬ 
tration for seminal emission but not urination, and required one purified 
from menses to make up fasts but not her prayers.... My purpose in what I 
mentioned is to permit the idea that the sharVah has borne witness to the 
invalidity of the evidence you [cite]. Because—regarding the sharVah —had 
it forbidden glancing at the hair of a free woman, and, had it not mentioned 
the slave girl, you would have said [based on qiyds-reasoning] that [glancing 
at the hair of a slave woman too] is forbidden, from fear of the fitnah that 
arises from [looking at the hair of] a beautiful slave also: so looking at [the 
slave girl’s hair too] would have been forbidden.. .” 72 

God’s logic when He prescribes through revelation is therefore utterly 
inscrutable; if we seek to second-guess Him through rationalist extension 
of the law, we risk impertinent transgression. This would seem to be an 
argument for restricted understanding of the shares scope—in the man¬ 
ner of Abu Da wud al-Zahiri. 

It appears, however, that the true origin of the argument lies else¬ 
where than al-Nazzam’s skepticism. Our earliest written source—as 
far as I know—for this argument is in al-Qadl al-NuTnan’s (d. 363/974) 
Ikhtliaf usuL al-madtiahib, 73 where al-Qadl al-Nu‘man argues against the 
use of qiyas. There he offers examples of differentiation among similar 
acts such as the range of different expiations (kaffarah) for what he says 
amount to a single type of act—breaking a vow. 74 At the same time one 
does only the dust-ablution ( tayyammum) whether one has broken wind, 
or urinated, had sexual relations, a nocturnal emission or various other 
acts. If different acts are categorized together, and similar acts are parsed 


71 al-Basri al-Mu'tamadJt usui ai-fiqk, 2:705-761. 

72 Ibid. 2:746-7. 

73 Ibid. 140. 

74 Again, see Lange’s article in this volume. 
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differently, this establishes that the shar ' does not belong to the domain 
of rationality. (Note again, that the acts cited belong for the most part to 
the domain of the 7 badat and not to the mu'amalat.) 

Al-Qadi Nu'man does not mention al-Nazzam here, so it is possible 
that the argument first originated in Isma'Ili circles. However, al-Qadi 
al-Nu'man places the origins of the argument a century before, in the 
first period of Islamic jurisprudence. Allegedly Ja'far al-Sadiq (d. 148/765) 
had already challenged Abu Hanifah (d. 150/767), his student, with this 
problem. 


“Which,” he says, “is nearer to ritual purity—urine or janabah ?” Abu Hanifah 
says, "the janabah, nor do I believe they are equivalent.” ‘Why then,” said 
J a'far, “is the stipulation of God concerning urine, the minor ablution 
(• wudu ’), and for the major impurity (Janabah) the complete bathing (al- 
ghusl)? Would it not seem better than to have ghusl for urination, according 
to what you say, or to have their stipulation be the same?” 

Abu Hanifah fell silent, says al-Qadi al-Nu'man. Similarly, Ja'far asked, 

“Which is the more severe crime, the more severe sin, killing or fornication?” 
Abu Hanifah said, "Killing.” Ja'far then said, “Why then did God require 
four witnesses for fornication so that there is no /;acM-punishment without 
them? And He required only two witnesses for murder and allowed execu¬ 
tion with only those two?” 

Abu Hanifah was once more silent. 75 

Here it is not a limitation of the shar "s scope that is the point Ja'far (and 
al-Qadi al-Nu‘man) defend. They both want to assert that it requires 
authoritarian, charismatic knowledge to understand and hence extend 
the shar\ In short, only Imams of the Shl'I sort grasp the law’s logic suf¬ 
ficiently to apply it outside the domains stipulated in the text. 76 Mere 
ordinary human rationality cannot infer the telos of a rule, or especially 
not the particularities of its application sufficiently to appropriate it for a 
novel case or circumstance. 

Yet whether Ja'far’s authoritarianism or al-Nazzam’s epistemological 
skepticism, the effect is the same—to challenge the notion that the mores 
ordained by God are comprehensible to human reasoning. This posed a 
challenge to the advocates of q/yds-reasoning—Hanafi, Shafi'I, Mu'tazill or 
Ash'arl—that, while ostensibly refuted, turned out to have had an effect, 
particularly in envisioning the domain of ritual. We will return below to the 


75 al-Qadi al-Nu‘man Ikhtilaf usut al-madhahib, 141. 

76 See Gleave’s article in this volume. 
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problem of “al-ta’abbud bi-l-qiyas," which is fundamental to understand¬ 
ing ritual. First, however, the larger challenge posed by al-Nazzam—that 
the law as a whole is non-rational—needs to be examined against those 
to whom it was the most severe challenge—the Mu'tazilah of Basra. 

F. The Mu’tazilah and the Non-Rationality of Ritual 

To deny the rationality of the law was first and foremost a challenge to 
the Basran Mu'tazilah for whom the law was above all a confirmation of 
the ethical judgments of the intellect. For the Basrans, there was no need, 
prima facie, for Revelation to tell humankind that stealing was forbidden— 
it was an obvious wrong and as such reprehensible ( qablh ) to the intellect. 
Yet when the rationalist Mu'tazilah reflected upon the nature of religious 
obligations, they found the distinction between ‘ ibadat and mu ‘amalai to 
be profoundly meaningful. 

The starting place for the Mu'tazili study of ritual is that, on the face 
of it, each act of Islamic ritual is a transgression, because it is (seemingly) 
pointless. For the Mu'tazilah, good acts had utility, and acts without utility 
were, prima facie, detestable. The mu’amalat regulations governed acts in 
a way that could easily be understood as useful—the regulation of sales 
and contracts, of inheritance, of lost items—all these rules were useful 
because they made these transactions predictable and equitable. How¬ 
ever, for the Mu'tazilah, ritual acts were in no obvious sense useful: bend¬ 
ing and straightening up while reciting texts produces no obvious benefit. 
For them, salah had to be, prima facie, bad. 

If we are commanded to perform salah, for instance, [God] has commanded 
us to do something that, as far as the intellect is concerned (were it not for 
this command [from God]), would be proscribed, and ceasing to do it would 
be obligatory, because it is the introduction of a hardship and a burden to 
the self without benefit. 77 

indeed, if one perfectly performed the Islamic acts of worship before the 
appearance of revelation with its command to perform them, these acts 
of worship would be wrong and detestable. 78 The set of actions that com¬ 
prise salah or any other ritual seem to be simply pointless. It is only in the 
context of revelational ( sam c i ) information—in this case a command— 
that salah is seen to be not only beneficial, but supremely so. 


77 Sayyid [Sharif] al-Murtada al-Dhan'ah ila usul al-shan‘ah, 72. 

78 al-Qadl ‘Abdaljabbar, Mugkrii, 6/1, 5:109. 
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Note that ‘Abdaljabbar and Sharif al-Murtada do not assert that worship, 
in the abstract, is pointless: the intellect informs us that we should thank 
our Benefactor and perform ‘ ibadat. How to perform the act of worship, 
nonetheless, cannot be determined by the intellect, and in the absence 
of Revelation, any mode of worship is pointless calisthenics . 79 Rational 
thought is for the most part unable to grasp the composition of the ritual 
acts or how it is that they satisfy the Benefactor’s claim upon us. 

How could the intellect indicate that salah without ritual-purification 
( taharah ) is not an ‘ ibadah [since salah without purification is invalid], 
but with taharah it is an ‘ ibadah , even though the condition of abasement 
[al-khushu‘ —the rationale for worship] is still present [in both cases] and 
though [the two acts of salah] are no different ? 80 

Abdaljabbar provides in the same place a list of the rationally arbitrary 
features of all the acts of worship, including fasting, hajj and other acts as 
well. It is not just that the acts themselves are irrational, but they are also 
hedged about with conditions and circumstantial rules that are equally 
inscrutable. 

For the Mu'tazilah, in fact, it was precisely the rituals of Islam that 
clarified the need for revelation ( al-sam ‘) and established the limitations 
of intuitive and rational (badihl and c aqll) knowledge. They believed that 
revelation disclosed the rationality and therefore the value of Islamic 
rituals. For the Mu'tazilah, rituals’ benefits are made clear only by the 
information that in return for performing these rituals God rewards the 
performer. This reward is earned by the satisfaction ( rida ) of the claim 
upon the bondsman. For the Mu'tazilah, then, the ‘ibadat are rational like 
all prescriptions of the law, but their benefits are utterly opaque until Rev¬ 
elation. They are therefore characterized precisely by (a) their manifest 
dis-utility and (b) their Revelational prescription. 

The method ( tariqah) of the sharVah is built upon differences of conditions 
among those who are morally responsible ( al-mukallafin ), as well as differ¬ 
ences of time, place, and necessary-conditions (shurut) for acts. It may be 
that what is obligatory for Zayd is detestable for ‘Amr, and what is permitted 
for one of them is proscribed for the other, and what is obligatory is made 
obligatory in a certain condition and detestable in another condition. How 
[in such circumstances] can a purely rational indicant indicate that worship 
outside a state of ritual purity ( al-taharah ) does not lead to (da'iyyah) fulfill¬ 
ment of an obligation but rather leads to a detestable [act]? But if [worship] 


79 See idem, al-Muqhni 75, 15:27. 

80 Ibid. 15:28. 
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occurs with al-taharah, it leads to fulfillment of the obligation, and the pre¬ 
vention of immoral acts ( aifuhasha ') and [also prevents other acts] which 
one is forbidden to do. This applies to the situation at a certain time rather 
than another, and to a certain person rather than another, as, for example, 
between a menstruant and one who is in a state of ritual purity. 81 

For al-Qadl Abdaljabbar, acts of worship are a kind of speech act in the 
ecosystem of “thanking the benefactor.” ‘Abdaljabbar sees the ‘ibadat as 
a request for reward; it is performed with the intention of being or draw¬ 
ing near (taqarrub and danu) to God, “and this proximity is the place of 
reward, since there is no place more sublime than that.” Consequently, 
though it is action, it functions as a statement requesting reward. 82 Com¬ 
pliance with the form of petition required by the Lord is not a matter 
of reason; sovereigns have the right not to explain themselves. For the 
Basran Mu'tazilah then, ritual is rational in reality but it is de facto non- 
rational because it is speech in an idiom foreign to human reflection— 
meaningful only because it is prescribed by the One to Whom the worship 
is addressed. In some way ritual’s incomprehensibility is the justification 
for revelation itself. 


G. Sunni Non-Rationalism 

Here, rather than tracing the eventually unpersuasive (to Sunni Muslims) 
Mu'tazill position on qiyas, and Mu'tazilah polemic against al-Nazzam, it 
is of more interest to turn to a polemic between the Hanafi and the Shafi‘1 
maddhabs —both regarded as Sunni schools in good standing. 

For both of these schools there were also domains of non-rationality 
that looked rather like al-Nazzam’s view of Islamic law in general. This 
much the ShafiTs and Hanafis agreed upon. What they did not agree upon 
was where to find this non-rationality that prohibited inquiry into the 
telos of the act, and the instrumentality of the means assigned by God to 
achieve that end. 

As we have seen, the root ’-b-d is a powerful one in Islamic understand¬ 
ing of relations between the divine and the human. The root refers to 
bondsmanship: 83 the power of the “owner” to determine the actions of the 
one owned, without dispute or recourse; it is “being owned” that defines 


81 Ibid. 27. 

82 Idem, 20/2 al-MugknlfiAbwab al-Tawhld wa-l-Adt; ft l-imamah, 20/2:252. 

83 I’ve found that “slavery” in ordinary usage is too determinate to use in this context. 
It inevitably suggests the New World quasi-industrial slavery of plantations, mines and so 
on. Both the theory and practice of involuntary servitude were quite different in Islamic 
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a slave. 84 It is, as we have seen the basis for the term we usually translate 
as rituals (‘ ibadat ) which are, more precisely, acts of obedience. 85 The fifth 
form, ta’abbada, in jurists’ usage is manifestly ambiguous. It means, first, 
to take someone as a slave, or consider/treat him as a slave (ista’bada). 
It is used, as we noted above, in one of the stock usuLl controversies “bat 
yajuz u > l-ta c abbud u bi-l-qiyas ? “Can [God] impose as a duty upon [human¬ 
kind, rules derived] by qiyas ? Weiss notes that 

[i]t is a matter of some interest that the phrase appears in discussions in 
which the use of analogy is in dispute, and not elsewhere... We may guess 
that it emerges in discussions of analogy simply because some jurispru¬ 
dents ... found it incredible that God should place man in subjugation to 
what, to them at least, was nothing other than human judgment . 86 

On the one hand this definition would explain al-Nazzam’s categorically 
skeptical view of (/fy as-reasoning in the domain of legal reflection, and 
ta'abbud would refer to all aspects of Islamic law—inasmuch as human 
obedience to all of it is dictated by humans’ status as bondsmen and bond¬ 
swomen. Yet the term “ta’abbud" was also colored by the notion of ‘ ibadat. 
The argument for Sunnis, particularly, played itself out in a dispute about 
whether qiyas could be invoked to extend or apply what all agreed were 
non-rational rules to new circumstances. 

In his paper in this volume, Christian Lange has thoroughly and insight¬ 
fully described the Hanafi aversion to any extension of assessments con¬ 
nected with the hadd- statutes, kaffarah, and quantitative ordinances 
(maqadlr ), (and according to some), exemptions ( rukhas ), to novel cases. 
To recapitulate briefly, the Hanafis denied that one could use the anal¬ 
ogy process to derive judgments in the domains of “numerical stipulations 
by God” (maqadlr), the hadd- punishments, and expiatory acts (kaffarat). 
While Lange uses this problem as a lens through which to examine “non¬ 
rationality” itself, we want to call attention here to the notion that, for the 
Hanafis, within the shar’ as a whole, there are domains of rationality and 
non-rationality. 


law, and in Islamdom, for the most part. Hence a less determinative term like “bondsman” 
and “bondsmanship” seems most useful here. 

84 Ibn Manzur, Lisan al-Arab, s.v. '-b-d (10:8b). It seems also definitionally to be linked 
to lack of autonomy; at its base the root suggests “capture” rather than sale. 

85 Ibid. io:gb-ioa. 

86 Weiss, The Search for God’s Law: Islamic Jurisprudence in the Writings of Sayf al-Din 
al-Amidl, 635. 
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These domains are characterized by what appears from the outside to 
be an irreducible quality of arbitrariness that incomprehensibly deter¬ 
mined the penalty for hunting a deer within the Sacred Precincts of the 
Ka'bah, for instance, or for having sexual relations during the Ramadan 
fast. Consequently no analogy from the rules we know to unknown situa¬ 
tions is possible, since we cannot know the occasioning factor ( c illati) that 
brings about the expiatory act, the exemption, or the /zadd-punishment. 
As Lange has shown, the Shafi'is did not see this particular domain as 
off-limits to t/ry as-reasoning, and they not only used qiyas themselves but 
they argued that willy-nilly, the Hanafis did too. 87 

Our own window into the Shafi'T-I Ianafi dispute is a polemical pam¬ 
phlet, the Mughlth aL-khaLq ft tarjlh al-qawl al-haqq of Imam al-Haramayn 
al-Juwayni (d. 478/1085). 88 It is a work of Ash'arl -usull polemic, vindicating 
al-Shafi‘1 over Abu Hanifah. 89 In this work, al-Juwayni’s purpose is clear: 

We assert that it is required for the whole of the intellectuals, and the masses 
of the Muslims, East and West, far and near, to come over to the madhhab 
of al-Shaffl.. . 90 

Ultimately his is a supercessionist argument. He asserts that Abu Hanifah 
had not really “worked out the details” of Islamic law, that his legal rea¬ 
soning was premature. He was in this respect more a Companion than 
an Imam—to be respected for that, but his madhhab is simply not fully 
developed, and Abu Hanifah’s younger disciples, Abu Yusuf, al-Shaybani 
and others, found themselves compelled to disagree with him on very 
many matters, which shows the madhhab’ s underdevelopment. 91 The 
point of friction between the schools is what al-Juwayni alleges to be Abu 


87 See first the Lange article in this volume. An inclusive site for these critiques of the 
Hanafis is al-Razi, al-Mahsul fl usul al-fiqh, 2/2:46gf. Al-Razi breaks from al-Ghazall and 
other Shafi'is of his type and denies that ai-ta'abbucL bi-l-qiyds is possible, since it entails 
circular reasoning. More extensively 483ft 

88 Abu al-Ma‘ali ‘Abalmalik ibn ‘Abdallah Imam al-Haramayn al-Juwayni (478/1085), 
Mughlth al-khalq. This is the sort of thing we need more of in published form, and many 
lie in manuscripts of “Rasa’il" in majmu'at in libraries across the world. The work has been 
cited elsewhere to my knowledge only by Eric Chaumont. See Eric Chaumont, “En quoi le 
madhab safi'ite est-il safi'ite.” 

89 I say “Ash'ari” because of his reference to al-Baqillanl, a distinguished Ash'ari but 
in law a Malikl. He calls him “our qadt’ (pp. 7-8), even if he disagrees with him about 
the degree of certainty in the tarjlh process, and whether “every mujtahid hits the mark” 
(P- 9)- 

90 al-Juwaym Mugluth al-khalq fl tarjlh al-qawl al-haqq, 16. 

91 Ibid. 22-3. Indeed, al-Juwayni alleges that they abandoned “two-thirds of it.” p. 44. 
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Hamfah’s hasty analysis that has led his madhhab astray in the domain of 
ritual—specifically ritual purification ( tahdrah ). Al-Shafi'I, he says, 

divided the foundations ( qawa c id ) [of the skar‘] into that for which one can 
find an occasioning factor, and that for which one can not find an occa¬ 
sioning factor. [When Abu Hamfah’s] followers [applied q(yas-reasoning] to 
that for which one may find no occasioning factor, they departed from the 
manifest qiyas (which sticks to the initial understanding ( awa’it al-afhdm) 
and argued from the general principles ( usuL ) of the sharVah : This led to 
rash assertion and tumultuous chatter that truncated the understanding by 
[God’s] bondsmen of [what the law really requires]. 

Example: For the Shafi'Is, the removal of impurities is excluded from 
qty as-reasoning because it is an inscrutable ritual and so its “purpose” can 
not be discerned. Yet Abu Hanifah said ‘the intelligible fact is the intent 
to remove [that impure thing]. Everything by which removal is accom¬ 
plished is [an acceptable] cleansing agent.’ 92 

Al-Shafi'i said: ‘This is what one would think in general, but the matter is not 
like this.... [There are] restrictions to which one must pay attention when 
complying with [the shad]. An impurity [for example urine on a garment] 
can [sometimes] be [effectively] removed by drying in the sun; nonetheless 
it is unequivocally required to [ritually] remove [the impurity] with water 
[also]. Consequently our ruling is that [the medium by which the impurity 

is removed], be ritually pure_The analogy [that prevents analogizing!] 

is based on the fact that something liquid [that is uncontaminated can be] 
contaminated by just a little of something that is also impure and that is 
liquid.’ 93 What a difference between when something impure falls into a 
vessel of water [which becomes impure] and pouring out the water from 
the vessel onto the impurity [which purifies it]! The requirement that the 
medium be ritually pure is necessary; flowing water has the power to replace 
the impurifying effect by its purity. And this is a particular characteristic [of 
water] that is absent from vinegar. 94 

This subtle argument asserts the principle that even when the “purpose” 
of a ritual act seems obvious, there remains a fundamental unintelligi- 
bility that puts its logic beyond one’s grasp. An impure thing falls into 
a basin and renders the water impure; pour that water over something 


92 His argument is that one can use any liquid, including, for example, vinegar to 
remove impurity from a garment, since it is a liquid that floats the impurity away, just 
as water does. A good overview of this dispute is found in Abu Manaqib Shihabaddin 
Mahmud ibn Ahmad al-Zinjani, Takhrlj al-juru''ala 1 -usuL 38ft. And see the editor's deeply 
informed notes. 

93 Corrected from printed text. 

94 38-39- 



86 


A. KEVIN REINHART 


impure and it renders the impure object pure. Vinegar is liquid and can 
float the impurity away. But only water is designated as tathir, “capable of 
purifying something” and so, whatever might seem reasonable, in the end, 
only water can effect purity. 

This is because the assessments of the shar c 

are divided into three sorts: ( 1 ) those whose governing idea ( ma‘nd) fun¬ 
damentally cannot be grasped by reason; ( 2 ) those whose governing idea 95 
can be grasped [by reason] simply by regarding it (zdhir an )\ ( 3 ) those whose 
governing idea can be grasped rationally, but some aspect of its particular 
practice (tafasilih) cannot be grasped rationally. 

( 1 ) An example of the [rule whose occasioning factor is manifestly incom¬ 
prehensible] is holding a kinship group (i aqilah ) liable for bloodwit ( diyah), 
and the requirement for a total lustration when semen emerges, but not 
when urine emerges. ( 2 ) An example of the [type whose occasioning factor 
is obvious] is retaliation ( qisas ), whose rationality and rationale are obvi¬ 
ous. ( 3 ) An example of the third category [whose occasioning factor is only 
seemingly obvious] is ablution ( wudu’), whose governing idea is apprehen¬ 
sible, namely cleanliness for prayer: prayer is a kind of cultivation, and the 
removal of what does not belong is part of cultivation. However, the various 
precise ritual practices ( ta’abbudat) involve details such as the precise mode 
of the ‘cycle’ (rak’ah) and things like the types of impurities. Un-reasoned 
compliance ( al-ta'abbud ) is dominant ( ghaLib an ). The domain of qiyas is 
closed to it. The insight of al-Shafi'i suits the basic principle in this case, 
and is better than Abu Hanlfah’s 96 

Here ta'abbud seems not merely “being subject to” but “obeying an incom¬ 
prehensible rule because one is obligated to do so.” 97 The term, because 
of its lexemic relation to “ritual,” and the notion of ritual as non-rational, 
means that “being subject to” is elided with “obeying because one sup¬ 
poses there is a good reason, even if the reason is not apprehensible.” It 
seems that for the ShafiTs the degree of “ritualization” governs the extent to 
which a rule requires Literal compliance as opposed to effective compliance. 

For example, a sale according to invalid forms (al-bay c al-fasid) may not 
convey ownership, even if it is accompanied by a change of possession, 


95 The text reads “cannot be grasped on the face of it” but the example below (retali¬ 
ation) shows that this must be affirmative: you can grasp it. So the three divisions are: 
utterly obscure, not at all obscure, and seemingly clear but in some respect not—which is 
a typically ShafiT order of argument. 

96 39-41- 

97 Al-Ghazali expressly contrasts ta’abbud —which must mean “a ritual prescription 
one must perform just because it is commanded” with an “occasioning factor.” Abu Hamid 
Muhammad al-Ghazali, Mustasfa. 2:160 
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inasmuch as God required shar'l details, binding compliances, and effec¬ 
tive limitations in contracts. 98 These should be complied with. However, 
Al-Shafi‘1 said that a sale could be concluded with any verbal utterance 
that conveyed the idea of a sale. By contrast, marriage cannot take place 
other than with certain specified formulas because aL-ta’abbudat go fur¬ 
ther into marriage than they go into sales. Hence marriage contracts differ 
from other contracts, 

with respect to witnessing, and the agent (wall) and contract; the contract 
of marriage is characterized from other contracts by hidden aspects, and 
special characteristics and matters somewhat hidden and innumerable. 
[These] manifest its nobility and clarify [marriage’s] weightiness, distin¬ 
guishing between marriage and other things; surely it is distinguished by 
special formulations ritualizing it (ta‘abbud an ) from the point of view of the 
Legislator." 

Consequently, marriage too cannot be analogized from. 100 

Marriage is more “ritualish” than sales, though less so than the 'ibadat 
proper. Al-Juwaynl reports that Abu Hanlfah allowed someone unable 
to say the Arabic to contract a marriage in Persian: “the meaning” Abu 
Hanlfah said, “is the same though the expressions differ.” 101 Yet al-Shafi'I 
was more discerning, according to al-Juwaynl, and he said, 

the degree of ritualization ( al-ta’abbud ) for the mu'dmalat is less ( ab c ad) 
than is the case in marriage. Marriage [in turn] is [less ritualized] than the 
declaration of God’s greatness [saying 'Alld.hu akbar\’ — al-takbir)] in salah. 102 
Therefore there is no doubt that the domain of qiyas is excluded [and one 
may not] use the takblr as an asl [to analogize to] something other than 


98 al-Juwaynl Mughlth, 41. 

99 Ibid. 41. 

100 Ibid. 42. 

101 Ibid. 43. 

102 It is important to understand that for the Hanafis the initial takblr is not properly 
a constituent ( rukn ) of sala.lv, it is a precondition ( shart ), the act of consecration (tahrlm). 
See Abd al-Rahman Jaziri, Islamic Jurisprudence According to the Four Sunni Schools. 1:287s 
and 293. For the ShafiTs, however, it is a constituent element. It is impossible to know when 
these competing analyses were constructed, but it is surely significant in understanding 
Abu Hanifah’s willingness to let this preparatio be performed in Persian and al-Shafi‘i’s 
denial of the possibility. It has to he said, however, that this is a theoretical issue, since 
there is no solid evidence Abu Hanlfah ever said one could perform salah proper in Per¬ 
sian, and among the canonical formulae of salah are several takbirs. On the use of the 
“Persian Qur’an” and nazm, see A. Kevin Reinhart, “ [The Quran in Islamic] Jurisprudence,” 
437-8. On this issue, see now Travis E. Zadeh, The Vernacular Qur’an. 
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the takbir, whether one is capable [of the Arabic] or not—in the soundest 
view . 103 

One has to conform to the requirement to perform the takbir in Arabic, 
whether capable or not, as a matter of ritual requirement ( ta’abbud an ). 
It may be that one can use Persian, if incapable of the Arabic, to effect 
a marriage; this is unlike the case of Qur’anic recitation—particularly in 
prayer—since the Qur’an is inimitable for various reasons, all of which are 
grounded in its ‘Arabicness.’ 

But Abu Hanifah makes the mu’amalat, marriage issues, the takbir, rituals, 
and the inimitable Qur’an sent down from the Lord of the heavens and the 
earth, equivalent. [Abu Hanifah] said, ‘the sale is effected without particular 
locutions (bi-ghayr Lafzih) and marriage without particular locutions and the 
takbir without particular locutions and the Qur’an without its distinctive 
linguistic and rhetorical features ( bi-ghayr nazmih), so that if one recites a 
Persian Qur’an in salah, his salah is accomplished , 104 

says Imam al-Haramayn. “This is mixing one domain (farm) with another, 
and mingling one species with another, and it is imprecise (dhuhul c an 
al-daqa’iq )'.’’ 105 The domains are the ritual and the non-ritual, though as 
we shall see further, there are degrees of “ritualization” within the law as 
a whole. 

For example, no analogies are possible with zakah because that is “haqq 
allah —God’s claim.” 

Looking for an occasioning cause is invalid (batil) because the claim of 
God, being restricted in ‘locus’ (mahall), one cannot go beyond it to what is 
equivalent to it by looking for an occasioning factor or an underlying con¬ 
cept. Just as with prostration, one cannot look for an occasioning factor with 
relation to something else, nor can sujud take the place of prayer . 106 Even 
the “human claim,” if it is restricted to a specified locale, cannot be used as 
an occasioning factor for something else . 107 

Stepping back to provide an overview, al-Juwaynl says the law is com¬ 
posed of seven divisions, one might say: mu'amalat (commercial law), 


103 al-Juwayni Mughith, 43. 

104 “Th e Qur’an without its nazm is merely stories and accounts.” p 51. 

105 al-Juwaynl Mughith al-khalq fi tarjih al-qawl al-haqq, 44. 

106 Al-Ghazali points out that [in the domain of ritual], any particular requirement 
cannot be the basis of qiyas because “perhaps [God] imposed it (ta'abbad) and it has no 
“occasioning factor, or it is occasioned by some other appropriate factor ( ma'nd ) that isn't 
apparent to us.” 2:154. 

107 al-Juwaynl Mughith al-khalq fi tarjih al-qawl al-haqq, 51-2. 
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‘ibadat (devotional acts), munakihat (marriage), hudud (criminal law 
ordained by God), ahkdm (other statutes), hukumat (matters related to 
governance), and adab (matters related to courtesy). Yet although the law 
is not two categories but seven, still the law has, let us say, two poles. 
The one extreme is assessments from which one can draw no analogies; 
the other is acts from which it is perfectly permissible to draw unlimited 
analogies. 

The view of al-Shafi‘i is that the ’ibadat are enabled ( muqaddarah ) by 
taharah [practices of ritual purification] because [taharah satisfies] the nec¬ 
essary conditions of the noblest of devotional acts ( shart ashraf al-’ibadat). 
This is because saiah is the noblest of the ‘ibadat after faith in God—it 
is the strongest pillar and the most permanent of them and the foremost of 
the ‘ibadat as far as obligation is concerned. Yet there is no saiah without 
taharah. Then [al-Shafi‘1] said, “all that can be supposed about taharah can 
be collected into two main ideas: ( 1 ) ‘Purity’ (taharah), cleanliness, removal 
[of filth], purification from uncleanness, repelling disgust, and initiating the 
ceremonies of the ritual.” Thus he holds that taharah has as its aim cleanli¬ 
ness—which cannot be accomplished except with reference to the second 
idea ( 2 ) that is, worship ( al-ta'abbud). 108 

The precise stipulations (dawabit) of the shad are to express [this] lest 
the cleanliness that is the aim of the shad be deficient. He held that the 
coming together of these two concepts could take place only with a par¬ 
ticular medium ( alah ), namely, water—as we explain in the juru‘ [sections]. 
Someone who did wudu ’ with date brandy ( nabidh) would deface himself 
in both [this world and the next] and would be an exemplary figure to all 
creation, especially in the heat of hell . 109 

These were not merely ivory-tower abstractions to those involved in the 
polemic; they evoked real zeal. 

Al-Baqillani said that if someone who was a brazen, degenerate alcoholic 
fell into a pool of nabidh and performed his saiah with [remnants of nabidh 
on him]—Abu Hanifah would allow his salah\ There can be no doubt that 
this [presence of nabidh] would [in fact] undo all of the aims [of taharah \— 
purification, cleanliness, and worship ( ta‘abbud). Likewise Abu Hanifah 
allowed wudu ‘ without niyyah, though wudu‘ is an act of worship according 
to what appears in Prophetic accounts ( ai-akhbar ). 110 An act of worship is a 
“drawing near” ( qurbah ) to God Most High and one who would draw near 


108 Ibid. 52. 

109 Ibid. 53. 

110 This is a shibboleth in the disputes between the two schools. The Hanafis assert that 
the practices of taharah are not 'ibadat by definition since an ‘ibadah requires niyyah and 
they believe no source stipulates niyyah-intention as a condition for taharah. 
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to God would not do so except in a pure state (ikhias) and there is no pure 
state save by niyyah . 111 

For Abu Hanlfah the ritual logic is inscrutable only for the ritual proper, 
and since taharah is not an ‘ ibadah, the requirement for intention does 
not apply, and one can satisfy the requirement for ritual purity in any 
pragmatic way. For the Shaft‘is, the rules of purity are inscrutable prac¬ 
tices because they do require niyyah., and hence they must be performed 
exactly as stipulated. 

Whereas, 

Abu Hanlfah said, “repetition in the rubbing of the head (in wudu’) is not 
desirable ( masnun ) because the aim of repetition is only to fully cover [the 
head with water]. If the covering ( isthab) has taken place, there is no need 
to repeat .” 112 

Shaft‘i’s response was that the 

repetition was an increase in the “wudii’-ness” (al-wada’ah) and cleanliness 
in the place where one originally put the water a single time... One obtains 
thereby a perfection of the initial act.. . 113 

Al-Shafi‘1 explains the significance of a prescribed and unalterable prac¬ 
tice. Abu Hanlfah sees only a task that can be fulfilled in various ways, and 
once it is fulfilled, the worshipper is done and ready for prayer. 

And finally, Abu Hanlfah also allowed prayer wearing the skin of a dog, 
because a dog is not essentially impure, as a pig is. One is required to 
cover one’s nakedness when praying and a dog-skin fulfills that purpose. 
Imam al-Haramayn is aghast: 

How is it permissible to approach God the most high with a garment made 
from the hide of an animal that the shad has forbidden one to purchase ? 114 

Imam al-Haramayn views ritual not as instrumental but as shaped by all 
sorts of religious sentiments that govern ritual law, even if these feelings 
are not, strictly speaking, part of “the law.” Ritual, in the Shafi‘1 view, is 
comprised of “an activity that is unreflectively obeyed by way of training 


111 al-Juwaynl Mughlth, 53-54. 

112 This is because Abu Hanlfah analogizes from the rubbing in tayammum which 
needn't be repeated. See al-Ghazall, al-Mustasfa 2:160. 

113 al-Juwaynl Mughlth., 54. 

114 Ibid. 54-5. 
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(wazifah ta’abbudiyyah tamriniyyah), that does not accessibly reveal the 
principle behind them.” 115 

In sum, both the ShafiTs and the Hanafis believe there to be a domain 
from which ritual is excluded. The Hanafis draw the boundary narrowly, 
and restrict it to matters overtly prescriptive—numbers of time some¬ 
thing is to be repeated, for example, or the exchange-equivalent neces¬ 
sary to expiate a wrongful hunting in the area of the Ka'bah. The ShafiTs 
believe expiation, to the contrary, to be a straightforward process and so 
it can be analogized from. But because of their constituent irrationalities, 
rituals themselves can never be a source of analogy. 

H. Later Developments in the Skafi’i Understanding of Ta'abbud 

The next logical step in the development of the concept of subjugation to 
the law ( ta’abbud ) is to use ta’abbud in the wider sense. Although there 
is no space for an extensive study of the term, it is significant that by the 
sixteenth century, “ta’abbudi” is firmly established as a term of art mean¬ 
ing “humanly incomprehensible,” and it is used in domains not strictly 
ritual. 

Al-SuyutI, in his Ashbah wa-l-naza’ir, uses the term simply to mean that 
humans have no access to the logic behind some practice. “Its underly¬ 
ing significance ( ma'na ) is incomprehensible.” 116 The use of water (as 
we’ve seen, a ShahT shibboleth) for ablutions is ta’abbudi. The occasions 
that trigger lustration and full-body washing are ta’abbudi, as are most of 
the rules of post-marital quarantine ( ’iddah ), the particular forms of the 
marriage contract, the prohibition of fasting by a menstruating woman 
and many other stipulations of the shar’. These, by al-Suyuti’s time, are 
fully and categorically off-limits to rational dissection. More significantly, 
al-Suyutl records that “some” say, categorically, “if a legal scholar ( faqih) 
is unable to discern the occasioning factor for a rule (’illah), that rule is to 
be considered ta’abbudi,” just as, if a grammarian can’t figure out the ‘why’ 
of a usage, it is to be considered idiomatic ( masmu c ). 117 

The trajectory of ritual from Abu Hanlfah to al-Suyutl is from a belief 
that some devotional acts fulfill functions that can be rationally discerned, 


115 al-Ghazali, al-Mustasfd min ‘ilm at-usui, 2:160. 

116 Jalaladdin al-Suyutl, Ashbah, 407-8; in fact al-Shatibi uses the term ai-ta’abbudat as 
a synonym for ‘ibadat which he contrasts with ‘adat, which for him means mu'amalat. Abu 
Ishaq al-Shatibi, al-I’tisam, 333. 

117 Al-Suyutl, Ashbah, 408. 
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to a belief that not only is all ritual non-rational, but everything not com¬ 
prehensible to a given jurist is to be understood as a religious idiom whose 
usage and practice are also non-rational and whose relation to human¬ 
kind is nothing more than a demand for conformity. In this sense, all of 
the law comes to be, for someone like al-Suyutl, a form of ritual. 

V. Heightened Intentionality (Niyyah) as 
an Index of Non-Transparency 

The last “way into” scholars’ understanding of devotional acts’ distinctive 
character is to consider the question of intentionality. Everyone, Muslim 
scholar or Western academic, quotes the hadtth, “acts are [assessed] by 
their intentions.” This is often understood as a gesture toward romantic 
sincerity: it’s what you intend that counts. In the discourse of the legal 
sciences, however, niyyah. is a technical term that is much narrower and 
more precise than simply “intention” (and the term often translated as 
“sincerity”— ikhlas —means something more akin to “unmixed motives” 
which is original, etymological sense of sincerity, but not its current Eng¬ 
lish use). 

Paul Powers has, fortunately, waded through the sources in his com¬ 
prehensive Intent in Islamic Law . n8 Reading Powers’ work and the sources 
cited there, it is clear that the ‘ibadat differ from the mu ‘amalaL not just in 
their relative rationality, but in another way as well. To understand this, 
we need briefly to consider the Islamic legal notion of “intent.” 

Ritual intent, Powers says, fulfills a taxonomic function, making some¬ 
thing into a ritual that might otherwise have another significance or func¬ 
tion. 119 The term “intent” is used to translate niyyah, but while the term 
may be used generically to distinguish between accidental and deliberate 
acts, or to refer to the aim of the actor in performing the act, niyyah is also 
a term of art to refer specifically to the intentions that precede and inform 
ritual action. Because rituals are “new acts,” for the most part, that exist 
only because of their stipulation through the shar ', 120 the point of “intend¬ 
ing” cannot (for the most part) be to distinguish between two otherwise 
similar acts. (Though for example niyyah in bathing [for the madhhabs 


118 Especially chapters 2 & 3. 

119 Powers, Intent in Islamic Law: Motive and Meaning in Medieval Sunni Fiqh, 25. 

120 Ibid. 31. 
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that require it] distinguishes between mere washing and the purificatory 
ritual that allows one to worship after, for example, sexual intercourse.) 121 

We can see another feature of ritual, however, in the discussion of 
the way in which ritual and intention coincide meaningfully. Consider 
a person who stands in a mosque with others who are performing the 
noon worship service. Is he performing (add 1 ) the noon service or is he 
making up ( qada’) the morning service and he just happens to be with 
others who are performing a different prayer? Or perhaps he is perform¬ 
ing a supererogatory prayer? 122 The only way these different acts are dis¬ 
tinguished, at least at first, is by the actor’s intent, which, though it may 
be proclaimed, is efficacious only interiorly, independently of any public 
statement. Similarly, a washing may be to cool off, or to prepare for wor¬ 
ship. It is intention that makes the act into preparation for worship, even 
if (according to ShafiTs, at least) it is legitimate also to want to cool off 
when cleansing. Hajj performed by person A may serve to remove the 
obligation of B, if person A so intends (but then, it does not satisfy A’s 
individual obligation). 123 

As Powers pointed out, apologists for Islam, whether Muslims or not, 
have accepted the Protestant critique that ritual, or as it is often written, 
“mere” ritual, cannot be religiously significant without a spiritual interior- 
ity, and it is that spiritualism that is really significant in ritual. The ritual, 
in effect, must stand for something, they suggest, it must do something 
else other than what it is itself to be truly religiously significant. Hence 
intention is an expression of sincerity that recuses ritual from mere for¬ 
malism. Powers sees that for the jurists, however, “intention” was, rather, 
a component of the ritual and nothing more—it is what you do with your 
mind when performing ritual. 124 It protects against the robotic perfor¬ 
mance of ritual, and guarantees that the will is enlisted in ritual as much 
as the body. 125 

Powers makes the point, which I think lies behind the fuqaha ”s discus¬ 
sion of niyyah, that “ritual is in an odd situation where the acts can look 
exactly correct, yet the actor is not ‘authoring’ them, not imbuing them 
with intention, not making them what they appear to be. In ritualized 


121 Ibid. 45. 

122 Ibid. 45-6. 

123 Ibid. 51-8. 

124 Ibid. 73. 

125 Ibid. 86. 
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action, intention is a particularly precarious part of action.” 126 He argues 
that in ritual, “intention” is a part of ritual performed for an audience, in 
this case God, Who is concerned that the “authorial intention” is His and 
not the bondsman’s. 

I have elsewhere argued for a more “etic” understanding of how inten¬ 
tion functions in Islamic ritual. 127 Here, what we need to notice is that, 
for the fuqaha ’, ritual is distinguished from other acts by the uncertainty 
of the actor’s intention, and while at the same time there is a heightened 
importance for intention in validating the act as a devotional activity and 
not something else. 

Powers is, I believe, the first to note that in the technical language of 
jurisprudence, the intention that defines non-ritual acts is referred to with 
different words ( qasdsabab, iradah, ‘ amd ), and niyyah is used rarely. This 
is because, Powers believes, in non-ritual acts intention pervades the act, 
and hence can be discerned from the qualities of the act itself. 128 With 
ritual, on the other hand, intention cannot be inferred from the mere fact 
that the act (however taxonomically unique) is performed. Hence, there 
must be an explicit act of intention. Consequently, ritual acts differ from 
other acts in this: their motivations are unreadable from the outside, and 
yet, paradoxically, are crucial, in fact, definitive, of the act itself. They are 
constitutive rather than pervasive and this makes them, as Powers says, 
precarious. 


VI. Summary 

This article has demonstrated some aspects of the rich reflections on “rit¬ 
ual” within the Islamic ritual tradition. We have argued that the distinction 
between ritual and “non-ritual” rules for Muslims is very early and may go 
back to the earliest days of Islam. We suggested that there is a general pro¬ 
cess, that we can observe terminologically, of extending the scope of ritual 
to include all of the law. This may be observed in changes in the meanings 
of the root sh-r- c (which gives us ‘sharVah'). In the Qur’an and early Mus¬ 
lim religious history, the root referred to practices that distinguished Mus¬ 
lims from non-Muslims, acts of ritual observance and demonstration. The 


126 Ibid. 92. 

127 A. Kevin Reinhart, "What to Do with Ritual Texts: Islamic fiqh Texts and the Study 
of Islamic Ritual.” 

128 Powers, Intent in Islamic Law: Motive and Meaning in Medieval Sunni Fiqh., 204. 
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scope of this term was then enlarged to mean all of prescribed Muslim 
practice, and the classical terminological pair of 7 badah and mu ‘drnalah 
(perhaps originally a word referring to credit practices) was then coined. 

We argued also that the structural emphasis on ritual, by placing it first 
in books prescribing Muslim practice, is also very early, and is certainly 
found in the earliest works on Islamic law, including the musannaf col¬ 
lection of Ibn Jurayj. His arrangement of Islamic legal topics, particularly 
the priority of ritual over non-ritual, and the order of purification, worship 
(. salah ), fasting, and pilgrimage must have reflected a deep conceptual 
schema, since it has been ratified by every jurist since Ibn Jurayj’s time— 
without, so far as I can tell, exception. 

Two translated texts provided an overview of the way that Islamic law 
fit together—of God’s logic and the innate distinctions between ritual and 
non-ritual obligations. 129 In both these texts, the mu'dmalat are distin¬ 
guished by their manifest utility to promote the survival and flourishing 
of humanity in this world. Ritual, by contrast, is a feature of the other 
world, and as such cannot be discussed in such a straightforward way as 
“useful.” Ritual expresses human status before God, and humanity’s desire 
to draw near to Him in hopes of acquiring His favor. The details of the law 
are often obscured from human comprehension. It is only the command 
to perform these acts that is perspicuous. 

The incomprehensibility of ritual law was used as a fulcrum by 
al-Nazzam to try to pry Muslims away from the extension of revelation 
to new cases through </ 7 y as-reasoning. God treated similar things differ¬ 
ently and different things similarly, and this proves that all the shar\ but 
particularly ritual, is irrational and not susceptible to the kind of analysis 
that is required for legitimate q/yas-reasoning. It may have been that this 
argument was originally a ShiT one, as al-Qadl NuTnan suggests, as a jus¬ 
tification for authoritarian rather than rationalized derivation of the law 
in new cases. This would explain why al-Qaffal al-Shashl was compelled to 
write his defense of the utility, and hence rationality, of the shar\ MahdsLn 
al-sharVah. The Mu'tazilah, the Hanafis and the ShahTs alike argued that 
ritual is non-rational insofar as its statutes cannot be derived indepen¬ 
dently of revelation, but they continued to view it as expressive, rather 
than opaque, and so, to different degrees, capable of extension through 


129 I should add that a more ad hoc essay on yiq/i-ordering, which deserves more dis¬ 
cussion in another context, argued for the deep meaningfulness of every detail of Islamic 
legal table-of-contents. See ‘Umar b. Raslan al-Bulqini, Sirajaddin, “al-Munasibah.” Thanks 
to Ahmad El Shamsy, who provided me with a copy of this fascinating work. 
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reason. Nonetheless, the impulse that viewed all Islamic order as “ritual” 
(. shara’i J led to a view that seemed to make the non-rationality of rit¬ 
ual proper the default category for Muslim acts; any act whose rationale 
was not understood by a given jurist was understood by at least some 
later jurists to be “ta’abbudl,” that is, an un-analyzable feature of Islamic 
practice. 

We ended with a recapitulation of Paul Powers’ observations on ritual— 
namely that they are distinguished by a particular kind of intentional- 
ity that distinguishes them from ordinary acts. This legal theory betrays 
a certain anxiety about the opacity of the ritual’s performer to outside 
observation, and it consequently insisted on a heightened attention to 
the mental dispositions of ritual actors. In this way too, then, ritual was 
distinguished from non-ritual acts. 

VII. Consequences 

What effects do we see from systems in which “practical law” and “ritual 
law” are included together? To answer the question is to speculate—it is 
implicitly a hypothetical question comparing the real Islam to an imag¬ 
ined one with perhaps two genres or two different discourses rather than 
a single one. Reflection on this question, however, may clarify what dis¬ 
tinguishes the study of Islamic law and Islamic ritual from other forms of 
both law and ritual. What follows is both speculative and preliminary. 

A. Ritual as Law 

When ritual is embedded into a single entity along with sales, marriage, 
credit, found property, war-conduct, and nearly every other aspect of 
human experience, it becomes not an exceptional but an unexceptional 
domain of human life. This is the opposite of the modern cliche that 
“Islam is not a religion, it is a way of life,” by which apologists assert that, 
for Muslims, ordinary life is consecrated. Instead, I would argue, the reli¬ 
gious domain becomes to some extent ordinary, quotidian, domestic. The 
laws of sales, the laws of marriage, for example, need to be practical, and 
perhaps one way to read Raquel Ukeles’s article in this volume is that 
the expediency of the mu’dmalat creates an attitude that helps discipline 
efflorescences of ritual—the tendency to add duties and observances, to 
sacralize more places, times and practices. Just as ShahT Cairo merchants, 
under Hanafi jurisdiction, came to prefer Hanball forms of rent for its 
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efficacy, 130 Hanball and Hanball-like arguments disciplined “extraneous” 
ritual practices among Shafi'Is and Malikls too. 

The ordinariness of ritual moves it away from the magical and the dra¬ 
matic toward the social and the communal. Daily, sober, puritan salak 
is the dominant idiom of Islamic ritual, not the extravagant drama of, 
for instance, the istisqa 1 prayer, with clothes turned inside-out, repeated 
entreaties for God’s mercy, and “prayers of distress,” while the prayer 
leader, according to some, dramatically and exceptionally holds a bow, 
a sword, or a stick, and demands repentance. 131 Ordinary salak’ s ritual 
sobriety accords well with rules of ordinary social order and for reason¬ 
ably resolving disputes. 

However, as we have seen, the juxtaposition of ‘ ibadat with mu dmalal 
also casts ritual’s otherness into relief. It is opaque. When measured 
against the obvious rationality of contract or criminal law, ritual law is 
inscrutable but profoundly consequential, non-rational but orderly and 
precise. While the efficacy of salak in both teaching and performing 
humankind’s humility before the Creator is recognized by all, why that 
humility is expressed with four prayer-cycles in the afternoon and three 
at sunset remains mysterious. Why should one pray in a clean garment 
when the purification that precedes the prayer may be done with dust? 
If ritual by its nature invites speculation and explanation, it may be that 
the contrast between the apparent arbitrariness of ritual and the pragma¬ 
tism of the mu’amalat excites the speculative discourse that enhances and 
enriches ritual itself. 132 

Finally, the clear dunyawl (this-worldly) nature of mu'amalat and 
akhrawl (other-worldly, or eternal) nature of the rituals, when joined 
together, suggests the interpenetration of this world and the next—a 
clear theme in Islamic religiosity where the next world is so explicitly a 
reformed and enhanced version of this world, and this world is an imper¬ 
fect anticipation of the next. 


130 Amira Sonbol, “Adults and Minors in Ottoman Sharia Courts and Modern Law,” 
237 n. 3. 

131 In the Hanafi madhhab. See Jazliri, Islamic Jurisprudence According to the Four Sunni 
Schools, 471. 

132 Reinhart, “What to Do with Ritual Texts: Islamic fiqh Texts and the Study of Islamic 
Ritual”; Caroline Humphrey and James Laidlaw, The Archetypal Actions of Ritual; A Theory 
of Ritual Illustrated by the Jaine Rite of Worship. 
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B. Effects on Law of Its Juxtaposition with Ritual 

If ritual is in part shaped by its syzygy with the more practical regulations 
of fiqh, how are the mu ‘dmaldt affected by being yoked to ritual? 133 

The most important effect of this harnessing together of what, as we 
have shown, Islamic jurists always recognized as separate domains, may 
be that the student of Islamic law, trained equally to reflect upon ritual 
and what he understood to be more pragmatic law, is reminded that 
all domains of sharVah are, at some level, religious law. Even questions 
clearly shaped by any of the qawcVid, by concerns of welfare ( maslahah ) or 
‘preferring the optimal’ ( istihsan ), will confront the fact that some of the 
sharVah is ta’abbudi —non-rational, ritualized, and hence unsusceptible 
to the deepest level of analysis. This may tend to diminish the force of 
purely practical considerations in law, particularly in the domains Juwayni 
argued were mu'dmaldt but penetrated by ritual, such as marriage (and 
gender). Such ritualization of the law would tend to inhibit at least the 
most radical forms of ijtihad and to consecrate received understandings 
of religio-moral imperatives as “part of Islam,” a process that has demon¬ 
strably grown over time. 134 This may be one of the factors contributing 
to the abandonment of sharVah as a source of practical law in almost all 
Muslim-majority states in the period following World War I and especially 
in the independence following World War II. The model of non-rational 
stipulation must serve as a brake to the fundamental re-examination of 
practical law; it may be easier simply to abandon Islamic claims in the 
held of contracts, say, or rentals, than to contest claims that Islamic law 
is immutable. It is notable that the parts of Islamic law still in force in 
the new nation states of Islamdom are those Juwayni argued were the 
most ta’abbudi —marriage in particular, but also family law. (This set of 
ta’abbudi- tinctured domains includes inheritance law which, by its divi¬ 
sions of property, effectively constructs the Islamic family). 

When the kinds of readings characteristic of modernity are imposed 
on Islamic legal texts the result is often to discard the accumulated wis¬ 
dom of centuries of Islamic scholarship, in favor of a ta’abbudi reading 
of the entire Islamic legal corpus. 135 Attempts to “Islamicize” law, that 
is, to confront social and legal practice with the norms of Islamic texts, 


133 Another effort to understand this problem is found in Reinhart, “What to Do with 
Ritual Texts: Islamic jiqh Texts and the Study of Islamic Ritual.” 

134 Jane Smith, Study of the Term Islam. 

135 Haym Soloveitchik, “Rupture and Reconstruction.” 
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have resulted in, among other things, a break from the legislative wisdom 
acquired over time by the scholars in favor of a harsher social view reflect¬ 
ing early texts believed to be normative by modern religious reformers. 
This is particularly clear in the discussions of adoption in Morocco and 
rape in various Islamicate locales. 136 

The entire body of Islamic norms referred to by terms like fiqh and 
sharVah is shaped by this amalgam of what Muslims have always recog¬ 
nized as two different, though often interpenetrating spheres of action— 
the rules of ritual ( ibadat ) and the rules of practical human relations 
( mu’amalat ). Practical law is to some extent ritualized and “de-rational- 
ized” when linked to ritual, but ritual is also domesticated and integrated 
into the ‘dunyawV (worldly) realm to an extent unlikely if it were seen sim¬ 
ply as a practice related to the ‘akhrawV (other-worldly or eternal) sphere. 
Consequently, even those scholars whose interest is ‘practical law’ must, 
as jurists did throughout the history of Islamic law, take the measure of 
Islamic ritual. And students of Islamic ritual must recognize the potency, 
the immediacy of Islamic ritual derived in part from its combination with 
the ordinary rules of social practice. 
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“ISTAFTIQALBAKA WA IN AFTAKA AL-NASU WA AFTUKA :”* 
THE ETHICAL OBLIGATIONS OF THE MUQALLID BETWEEN 
AUTONOMY AND TRUST** 

Mohammad Fadel 


In the theological tradition of kalam, epistemology and dogma are fused. 
The fusion between epistemology and dogma is evidenced by the claim 
of Muslim theologians that theological dogma must be based on knowl¬ 
edge film), which by definition is accessible to all rational persons. * 1 This 
emphasis on epistemology is also evidenced in the many works of Sunni 
jurisprudence (usul al-fiqh), whether Ash'ari or Mu'tazill, which adopt the 
distinction between knowledge and considered opinion ( zann ). In con¬ 
trast to kalam, for example, which demands certainty for its conclusions, 2 
usul al-fiqh was generally satisfied if the conclusions its methods sup¬ 
ported were merely probable ( rajih). 3 

One can also distinguish kalam from usul al-fiqh in another important 
respect: all individuals, in their individual capacities, are required to have 
knowledge of the truth of kalam ’s theological propositions, 4 while in the 
domain of jurisprudence individuals are generally not obliged to reach a 
substantive conclusion regarding the judgments produced in jurisprudence. 


Part of a hadith in which the Prophet Muhammad, when asked about the meaning 
of righteousness ( al-birr ), replied by saying: “Seek the opinion of your heart, even if the 
people give you opinions to the contrary.” 

I would like to thank the participants in the ALTA II conference held between Septem¬ 
ber 26-29, 2008 for the valuable comments I received on a draft version of this paper. 

1 See, e.g., 9 Nafa'is al-Usulft Shark al-Mahsul, Shihab al-Din Ahmad b. Idris al-Qarafi, 
ed. by 'Adil Ahmad ‘Abd al-Mawjud and 'Ali Muhammad Mu'awwad 4026 (Maktabat Nizar 
Mustafa al-Baz: Riyad, 1997) (quoting Fakhr al-Din al-RazI as saying, with regard to the fun¬ 
damentals of religion [al-usul), that “God, may He be glorified, has laid out for these [foun¬ 
dational] requirements certain proofs ( adillah qati’ah), and He enabled rational persons 
to know them”); see also, Abu Hamid Muhammad b. Muhammad al-Ghazall, al-Mustasfa 
347-348 (Dar al-Kutub al-Tlmiyyah, Beirut: 1993) (linking the possibility of sin to the pos¬ 
sibility of knowledge); and Aron Zysow, The Economy of Certainty 1 (unpub. Ph.D. Diss., 
Harvard University, 1984). 

2 Mohammad Fadel, “The True, the Good and the Reasonable: the Theological and 
Ethical Roots of Public Reason in Islamic Law,” 21 Can.]. L.&Juris. 1, 21-23 (2008). 

3 Zysow, supra n. 1 at 4. 

4 See, e.g., al-Fadali, Kifayat al-'Awamm min ‘Ilm al-Kalam, trans. Duncan B. MacDon¬ 
ald in Development of Muslim Theology, Jurisprudence, and Constitutional History (Unit 
Printing House, Lahore: 1964) 323-324. 
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Instead, most individual Muslims were non-specialists ( muqallid ) who 
were obliged to identify an appropriate scholar-specialist—one who has 
mastered the tools of jurisprudence ( mujtahid or mufti) —and to follow 
the jurisprudential opinions of that scholar-specialist without affirming 
or rejecting that scholar-specialist’s reasoning ( ijtlhad ) in support of that 
opinion (taqlld). As Professor Weiss has suggested, this task is itself a type 
of ijtikdd, but unlike the mujtahid-muftl who sought a probative opinion 
regarding a rule of conduct, the mujtahid-muqallid “was trying to arrive 
at a sound opinion as to who might be truly qualified to interpret the 
law for him .” 5 This task, however, was complicated by the range of views 
expressed by mujtahid-muftls, thus giving rise to the problem of how a 
muqallid could determine his ethical obligations in the face of divergent, 
even contradictory opinions of muftis . 6 

In this chapter, I will survey the views and arguments of various pre¬ 
modern scholars of usul al-fiqk on the ethical dilemma facing muqallids 
as a result of the ethical pluralism generated by usul al-fiqh’s individual¬ 
ist ethical paradigm. I will begin with a general discussion of the episte¬ 
mological context (or the domain) in which taqlld is operative and its 
relationship to moral obligation. I will then take up the different views 
expressed on the question of how the ethical obligation of an individual 
is to be determined in a context of moral controversy. I will then argue 
that the pre-modern solutions to this problem, because of their focus on 
epistemology, are highly unsatisfactory. I instead suggest that a better way 
to understand taqlld is as a relationship of trust in which an otherwise 
autonomous individual gives up aspects of his own autonomy for rational 
self-regarding reasons, but only because that other is morally worthy of 
receiving that trust. On the account of taqlld I propose, the muqallid plays 
a central role in maintaining the integrity of Islamic law by monitoring 
would-be mujtahids to ensure that they conform to Islamic ethical ideals. 

I. Individual Obligations and the Domain of TaqlId 

Islamic theology and ethics adopted an epistemological approach rooted 
in theoretical reason’s ability to discover the truth of God’s commands 
(the basis of moral obligations according to the Ash'arls), or the ethical 


5 Bernard Weiss, The Spirit of Islamic Law 128 (University of Georgia Press, Athens: 
1998). 

6 Id. at 129. 



MUQALLID BETWEEN AUTONOMY AND TRUST 


107 


content of good and evil (the basis of moral obligations according to the 
Mu'tazills) in contrast, for example, to a Kantian approach to ethics which 
is grounded in the practical reason of autonomous persons . 7 Indeed, 
al-Ghazall goes so far as to say that a mujtakld can commit sin only in 
those areas where it is possible to attain epistemological certainty . 8 The 
theological propositions to which one must subscribe are claimed to be 
rational and therefore individuals may know them to be true, in the same 
manner they can know other rational propositions, e.g. that an object can¬ 
not be in two places at once, or that parallel lines never meet, are also true. 
Accordingly, despite the fact that theologians oblige non-mujtahids to fol¬ 
low the legal opinions of mujtahids in matters of substantive law (juru e ), 
they prohibit taqlld with respect to theological dogma, usuL al-dln . 9 This 
seems to suggest that all Muslims must be mutakaUimun, and indeed, the 
theologian al-Fadall states that theology must be the first object of study, 
for without an understanding of this subject, one could not even make a 
judgment as to whether one’s prayers were valid . 10 

But is it really the case that all Muslims must become mutakaUimun 
in order for their faith to be valid? It turns out that for many, if not most 
theologians, the answer is clearly not: it is sufficient if a person has a 
general proof (ijmall) as to the truth of Islamic dogma, rather than the 
detailed ( tafslli ) proofs of kalam. This distinction was popular for at least 
two reasons: first, it answered the palpable skepticism that was expressed 
by opponents of kalam when theologians claimed that rational under¬ 
standing of the Islamic creed was a condition for the validity of faith; and 
second, it also provided a counter to dissidents within the theological tra¬ 
dition, e.g. the Baghdadi Mu'tazilites, who rejected taqlld in its entirety, 
whether in theology or in law . * 11 

For opponents of kalam, the claim that rational proof was required for 
faith to be valid was not only contrary to the experience of the Muslim 
community, it was also absurd on its face, insofar as it inevitably led to 


7 For an introduction to Kantian ethics, see J.B. Schneewind, “Autonomy, obligation, 
and virtue: An overview of Kant's moral philosophy,” in The Cambridge Companion to Kant, 
ed. by Paul Geyer (Cambridge University Press: New York, 1992), 309-341. 

8 Al-Ghazali, supra n. 1 at 347-348. 

9 For a summary of various theologians’ views on the necessity of individuals’ holding 
a rational belief in God, see Fadel, supra n. 2 at 31-33 (2008). 

10 Al-Fadali, supra n. 4 at 327. 

11 See, e.g., Abu al- Husayn Muhammad b. ‘Ali al-Basri, 2 al-Mu ‘tamadfi Usui al-Fiqh 360 
(Dar al-Kutub al-Tlmiyyah, Beirut: 1983) and Sayf al-Din ‘Ali b. Abi ‘Ali al-Amidi, 4 al-Ihkam 
fi Usui al-Ahkam 306 (Beirut, Dar al-kutub al-‘ilmiyyah: 1983). 
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the conclusion that the vast majority of professing Muslims—given the 
undeniable fact that most Muslims did not understand theological argu¬ 
ment and probably never could—were in fact unbelievers . 12 The notion 
of a general proof responded to both of these objections: while it was no 
doubt true that the early community did not develop sophisticated theo¬ 
logical proofs of God’s unity, for example, there was ample evidence that 
they had general proofs for the existence of God, and that even the rude 
Bedouin were capable of apprehending such proofs . 13 

The notion of a general proof also answered the Baghdadi Mu'tazilites 
who criticized the doctrine of taqild in substantive law as being inconsis¬ 
tent with the notion that knowledge was required in theological matters: a 
prohibition of taqild in matters of substantive law is tantamount to one of 
two things, either muqallids are not subject to moral obligation, or muqal- 
lids are obliged to undertake ijtihad when faced with a situation not cov¬ 
ered by an express rule. While all agree that muqallids are subject to moral 
obligation even when there is no express text of revelation, nonetheless 
forcing muqallids to become mujtahlds would be absurd because it would 
lead to the end of civilization—all productive activities would grind to a 
halt because people would become preoccupied with learning the tools of 
ijtihad rather than, for example, cultivating the soil. Theological matters, 
however, are relatively easy to grasp, because they are rational proposi¬ 
tions, especially if all that is needed is a general proof. Accordingly, for 
the Basran Mu'tazilites and the Ash'arites generally, it appears that taqild 
in matters of substantive law is akin to a special dispensation—a kind of 
rukhsah —that is necessitated by the deleterious consequences to collec¬ 
tive human life should everyone attempt to be a mujtahid in matters of 
substantive law. 

The distinction between a general proof—which is assumed to be 
within the reasonable grasp of all rational individuals—and the detailed 
proofs of theology does not solve the problem, however, so much as dis¬ 
solve it. Fakhr al-Din al-Razi criticized this distinction as meaningless 
because it misconstrues the nature of a proof: a proof must include only 
those propositions that are necessary to demonstrate the truth of the 


12 Indeed, during the Saljuk era, this led to the scandalous issue known as takfir 
al-'awamm, which was used to discredit Ash'ari theologians before the Saljuk sultans. See 
Wilferd Madelung, The Spread ofMaturidism and the Turks, Actas IV congresso de estudos 
arabes e islamicos 109, 129 n. 52 (describing persecution of Ash'arites by Tughrulbeg as a 
consequence, in part, of the Ash'arl doctrine of takfir al-’awamm) (1968). 

13 Fadel, supra n. 2 at 33-(quoting al-Jurjanl’s Sharh al-Mawaqif for the proposition that 
the early Muslim community, including the Bedouin, had general proofs of divine unity). 
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proposition being asserted. If, in the course of the proof a proposition is 
added, or is deleted, or is accepted without proof, the proof is not a simpli¬ 
fied version of the “real” proof: it is simply no longer a proof and can only 
be accepted on the basis of taqlld . 14 And in fact, this is the case of general 
proofs in al-Razi’s opinion: they are insufficient to save the generality of 
Muslims from the charge that their religious faith is simply the result of 
opinion and not based on knowledge . 15 

Al-Razi also pointed out that the conventional anti -ijtihad argument 
used by both the Basran Mu'tazilites and the Ash'arites to refute the 
Baghdadi Mu'tazilites—that it is a social impossibility for everyone to 
be a mujtahid —is only true if one accepts other controversial epistemo¬ 
logical premises, specifically, the obligation to act in accordance with the 
requirements of solitary reports ( khabar al-wahid) and analogy ( qiyas ). 
Otherwise, if one rejects the authority of solitary traditions and analogy, 
ethical reasoning would not require years of specialized training because 
in areas of life where revelation is either silent or ambiguous, individuals 
would be left to the judgment of reason, which is accessible to all without 
great effort, and in cases where an individual is unable to discern what 
reason requires, it would be a relatively simple matter for the mujtahid 
to point out to the muqattld what the rational principles governing the 
issue are . 16 

Given Islamic theology’s epistemological preference for knowledge, 
and its general condemnation of taqlld, it is unsurprising that the obli¬ 
gation to perform taqlld was somewhat of an embarrassment. All things 
being equal, a mujtahid could not, for example, rely on the conclusions 
of another mujtahid, but instead had to engage in his own ijtihad when 
faced with an issue that he had heretofore not considered. Indeed, it was 
a controversial matter as to whether a mujtahid, having once pondered 
a question of law, was then required to reconsider his earlier reasoning 
if the issue came up later or whether he could simply rely on his previous 


14 Fakhr al-Dm al-Razi, 2 al-Mahsul ft ‘Itm Usui al-Fiqh (Dar al-Kutub al-Tlmiyyah, Bei¬ 
rut: 1988) 529-530. 

15 In an apparent criticism of al-Ghazali, al-Razi rejected the argument put forth hy 
al-Ghazali that knowledge of the truth of the Prophet—by virtue of his miracles—is suf¬ 
ficient to absolve a Muslim of the charge of taqlld. According to al-Razi, knowledge of the 
Prophet's miracles does not necessitate hy itself that Muhammad was a prophet who was 
truthful in his claims unless a host of other propositions are also demonstrated to be true. 
Id. at 530-531. 

16 Id. at 528-529. 
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reasoning . 17 There was no general agreement on this point, however. 
Al-Qarafi, for example, argued that the passage of time is relevant to the 
reasoning of a mujtakid —presumably because of new learning and new 
experience—and accordingly, in most cases, it would be erroneous to 
assume that the mujtakid would give the same opinion at the end of his 
life that he gave in its beginning, as evidenced by the multiple opinions 
attributed to the historical mujtahids. Accordingly, a mujtakid is obliged 
to reconsider issues even when he recalls his original analysis of the 
question . 18 

The disrepute of taqlid also led to a line of argument that denied 
that the obligation of a muqallid to defer to the judgment of a mujtakid 
counted as taqlid at all. According to this argument, taqlid is accepting 
the opinion of another without proof, but the kind of taqlid that Sunni 
theologians countenanced did not suffer from this defect: the legitimacy 
of the Sunni institution of taqlid was grounded in objective proof (or so 
it was claimed). This argument goes back at least as far as al-Ghazali who 
stated that, unlike the taqlid of the hashwiyyah and the Ta’llmiyyak, his 
call for muqallids to adhere to the opinions of mujtahids is grounded in 
certain proof. Because it is not self-evident that the authority whom a per¬ 
son takes as a source of moral instruction is truthful, a rational personal 
demands proof from such an authority that he is truthful before he would 
agree to defer to his teachings. In the case of the Prophet Muhammad, 
that proof lies in the various miracles he wrought. Because we know that 
the Prophet Muhammad is truthful, al-Ghazali argued, we know that what 
he reports about God is also truthful. We also know that the consensus of 
the Muslim community is truthful because the Prophet informed us that 
the consensus of the Muslim community is immune from error. Accord¬ 
ingly, following the command of the consensus of the Muslim community 
does not constitute taqlid because it is justified by our knowledge that 
consensus is an infallible source of moral truth. 


17 See, for example, al-Qarafl, supra n. 1 at pp. 4098-4099 (quoting Fakhr al-DIn al-Razi 
as permitting a mujtakid to rely on his previous analysis of a legal issue only to the extent 
that he recalls his previous reasoning, but if he has forgotten his previous reasoning, he is 
obliged to reconsider the issue). See also, Bernard Weiss, The Search for God’s Law (Uni¬ 
versity of Utah Press: Salt Lake City, 1992) 723 (noting that al-Amidi described this issue 
as controversial among usulls). 

18 Al-Qarafi, supra n. 1 at p. 4101 (arguing in favor of an absolute obligation to engage 
in ijtihad each time the issue comes up, even when the mujtakid recalls his previous rea¬ 
soning). 
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The institution of tciqlld, according to al-Ghazall, can be analogized 
to judicial procedure which requires a judge to accept the testimony of 
upright witnesses, despite the possibility that they may be lying. In this 
case, the judge cannot be accused of having engaged in taqlid because 
he is giving effect to a rule derived from consensus, and is thus acting on 
proof. The same principle applies to the muqailid: when he follows the 
opinion of the mujtakid, he is acting in accordance with the command of 
an infallible source, in this case, consensus. This infallible source obliges 
him to follow the opinion of the mujtakid, whether or not the mujtakid 
is truthful, just as consensus obliges the judge to rule in accordance with 
the testimony of upright witnesses despite the possibility that they may be 
lying. Taqtid, on al-Ghazali’s account, is a therefore a procedure for satisfy¬ 
ing the ethical obligations of a muqailid-, the legitimacy of this procedure 
is established with certainty, even if its results may be erroneous in par¬ 
ticular circumstances. The Sunni practice of taqlid cannot, therefore, be 
compared to the Ta c llmiyyah’s version of taqlid because the latter cannot 
provide a rational justification for why individuals should submit to the 
teachings of their Imam . 19 

Taqlid, therefore, for the Ash'arites and Basran Mu'tazilites, was limited 
to rules of conduct ( fiqkiyyat ) (provided of course that the issue was not 
covered by an express text, e.g. the prohibition of khamr (grape wine), 
or fornication). It did not apply to dogma or even the rational matters 
of usul al-fiqh ( aT’aqliyyat ), such as whether a solitary tradition or anal¬ 
ogy constitutes proofs of a divine rule, or whether every mujtakid is cor¬ 
rect or only one. Taqlid in matters of conduct was tolerable in part not 
only because of the epistemological uncertainty that characterized ijtikad, 
but also because, from a theological perspective, not much was at stake: 
while theological error involved blasphemy insofar as it entailed affirming 
statements about God that were false, controversies regarding matters of 
conduct all revolved around affirming or denying the positive commands 
or prohibitions of God, any of which, from a rational perspective, God 
might conceivably have decreed . 20 Because errors in rules of conduct do 
not carry the risk of blasphemy, there is no harm in deferring to the views 
of others. 


19 Al-Ghazali, supra n. 1 at 371. 

20 AI-Qarafl, supra n. 118 at 4136. 
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II. Taqlid and Moral Controversy: The Muqallid ’s View 

According to the usulls, the muqaUid is as much a moral agent ( mukallaf) 
as the mujtahid. Both are subject to the same obligation of having true 
knowledge of God. Both are required to affirm the truth of the prophets 
when confronted by evidence that they are truthful in their claims. Both 
are required to conform their conduct according to prophetic teachings 
to the extent such teachings are indisputable (the so-called ma dlima 
min al-dln bi-Tdarura ). 21 Their obligations only differ when it conies to 
determining the scope of moral obligation for acts that are not subject to 
an express rule of revelation. When faced with such a circumstance, the 
mujtahid reasons to a rule using the texts of revelation as a basis for form¬ 
ing his rule. The muqallid, however, is subject to another duty: to find a 
mujtahid and ask him what to do . 22 

It is important to keep in mind that the obligation to perform taqlid is 
contingent upon the inability of the muqallid to investigate the texts of 
revelation himself to arrive at an answer. More importantly, the muqal¬ 
lid, given his theological knowledge, knows that he is not in a position 
to resolve any ethical dilemmas that might arise as a result of events not 
subject to an express revelatory rule. He also knows that he could escape 
the obligation of taqlid were he to devote himself to becoming a muj¬ 
tahid. On the other hand, while he has no ethical obligation to become 
a mujtahid, he does have the choice to devote himself to learning and 
become a mujtahid or continue living a life unconnected with learn¬ 
ing and scholarship. For a person uninterested in religious scholarship, 
then, taqlid offers a practical solution to the general problem that ethical 
knowledge—other than the basic ethical obligations that are a necessary 
part of revelation—is specialized knowledge. Taqlid seems to offer the 
muqallid the opportunity to have his cake and eat it too: the chance to 
live an ethical life without having to master the various obscure sciences 
required of a mujtahid. 

But, if something is too good to be true, we may have reason to be 
skeptical. Taqlid is no exception. Less dramatically, taqlid is really only 


21 This follows simply from the fact that such are rules are established with certainty so 
there is no room for disagreement with respect to such an obligation. 

22 See, e.g., al-Amidl, supra n. n at 275-276 (a mujtahid always engages in independent 
ijtihad when faced with a novel question) and at 299 (a muqallid is obliged to follow the 
opinion of a mujtahid with respect to matters of ijtihad)-, see also, al-Ghazall, supra n. 1 at 
368-369 (same with respect to the mujtahid) and at 362-363 (same with respect to the 
muqallid). 
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helpful to a muqallid when he is lucky enough to know the views of only 
one mujtahid. In this case, his ethical life is greatly simplified: whenever 
he has a question, he simply asks the mujtahid and acts in conformity with 
what the mujtahid tells him . 23 But how does a muqallid know that some¬ 
one is a mujtahid, i.e. possesses that combination of learning and moral 
integrity that permits him to serve as a source of ethical knowledge for the 
muqallid ? For most usulis, a muqallid can ascertain whether someone is 
a mujtahid by consideration of certain objective social facts. For example, 
if the person in question gives fatwas publicly, the public accepts him as 
an authority (as evidenced by the fact that they seek out his fatwas), the 
public generally accepts that person’s fatwas, and no one challenges his 
credentials, then a muqallid in that case has a sufficient basis to believe 
that such person is in fact a mujtahid. 2 * 

If he comes to know about more than one mujtahid, his ethical life 
becomes more complicated, but only slightly: so long as he is ignorant of 
any disagreements between or among the mujtahid s that he knows, he 
is free to question any of the mujtahids he knows for advice . 25 When the 
muqallid comes to know that mujtahids disagree, however, matters become 
complex. The solution to this problem, moreover, does not turn on one’s 
stand with respect to the fallibility of mujtahids : in the absence of an insti¬ 
tutional mechanism whereby one of the many proposed solutions to an 
ethical problem could be declared to be correct and the others mistaken, 
the fact that one mujtahid is correct and the others are mistaken is irrel¬ 
evant from the perspective of a muqallid. Because Islamic ethical theory 
does not provide an objective perspective from which anyone (whether a 
mujtahid or muqallid) could conclude which of the competing opinions is 
the one that ought to be implemented, all opinions of mujtahids from the 
perspective of the muqallid seem to have a prima facie claim to validity. 
In short, when faced with ethical controversy, it is not at all clear what 
the muqallid should do, or even whether it makes sense to speak of the 
muqallid in this context as having an ethical obligation at all . 26 


23 See, for example, Abu al-Walld Sulayman b. Khalaf al-Bajl, Ihkam al-Fusitlfi Ahkam 
al-Usul, ed. ‘Abdallah Muhammad al-Jaburi (Mu’assasat al-Risalah: Beirut, 1989) 644; 
al-Ghazali, supra n. 1 at 373. 

24 See, e.g., al-Basri, supra n. 11 at 363; Abu Ishaq Ibrahim b. Musa al-Shatibl, 4 al- 
Muwafaqatft Usui al-SharVah 262 (Dar al-Ma‘rifah, Beirut: n.d.); al-Amidl, supra n. 11 at 3m 

25 See, e.g., al-Ghazali, supra n. 1 at 373; 4 al-Shatibl, supra n. 24 at 132-133. 

26 See infra n. 41. 
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Disagreement among mujtahids creates numerous potential ethical 
problems for the usull tradition . 27 To be clear, this uncertainty also had 
the potential to undermine the efficacy and integrity of the entire legal 
system derived from Islamic jurisprudence . 28 As I have argued elsewhere, 
the institutionalization of taqlld in courts and public-fatwa giving served to 
mitigate substantially the political problems arising out of indeterminacy . 29 
Here, however, I wish to focus on another problem: the ethical obligations 
of the muqallid when faced with conflicting opinions of mujtahids, and 
whether the us alls proposed a workable solution for a muqallid who is 
assumed to be acting with moral integrity ( ‘adl ). 

Looming large in the discussions of the usulis was whether an irresolv¬ 
able dispute among mujtahids meant that the muqallid was free to choose 
among any of the positions advanced by a qualified mujtahid, a position 
known as takhylr. It would be tempting to suppose that those who advo¬ 
cated takhylr also endorsed the doctrine of the infallibility of mujtahids 
with regards to their moral reasoning. While this was the case for the 
infalliblist Abu Bakr al-Baqillanl , 30 not all usulis' views on takhylr were 
derivative of their position on infallibilism. Some usulis who endorsed 
infallibilism, al-Ghazall, for example, nevertheless rejected takhylr in 
favor of imposing an obligation on the muqallid to engage in a process of 
tarjlh., weighing the competing opinions, although as we shall see below, 
no jurist who advocated tarjlh suggested that muqallids could weigh the 
substantive merits of the different views expressed . 31 Likewise, some usulis 
who rejected infallibilism, al-Amidl, for example, nevertheless endorsed 
takhylr , 32 albeit on the grounds of consensus rather than rational ones . 33 


27 For a summary of these problems, see Zysow, supra n. 1 at 479-483. 

28 See, e.g., al-Shatibi, supra n. 24 at 135-136 (discussing the deleterious impact of 
takhylr upon the integrity of the legal system). 

29 See Mohammad Fadel, “The Social Logic of Taqlid and the Rise of the Mukhtasar,” 
3,2 Islamic Law & Society 193 (1996). 

30 Zysow, supra n. 1 at 464. 

31 Al-Ghazali, supra n. 1 at 352 (endorsing infallibilism) and at 374 (rejecting the doc¬ 
trine of takhylr). 

32 Al-Amidl, supra n. 11 at 247 (rejecting infallibilism) and at 318 (endorsing takhylr)-, 
Weiss, Search, supra n. 17 at 728. 

33 Id. at 318 (stating that but for the consensus of the companions on this point, the 
position rejecting takhylr would be the better argument). The Malik! jurist al-Baji shared 
al-Amidi’s views, endorsing takhylr on historical grounds even as he rejected infallibilism. 
Al-Baji, supra n. 23 at 623 (rejecting infallibilism) and at 644-645 (endorsing takhylr). 



MUQALLID BETWEEN AUTONOMY AND TRUST 


115 


Despite the association of infallibilism with subjectivism, and falli- 
bilism with objectivism , 34 jurists such as al-Ghazali and al-Shatibi, despite 
their differences on fallibilism , 35 each endorsed an obligation of tarjlh for 
muqallids in controversial matters rather than takhylr because of what 
was, essentially, a subjectivist view of moral obligation. The advocates 
of takhylr, for example al-Qarafi and al-Tzz b. ‘Abdassalam, by contrast, 
took an ethical position that was indifferent to the subjective views of 
the muqallid ; accordingly, they judged the conduct of that person solely 
from the objective perspective of whether it conformed to a valid opin¬ 
ion of any mujtahid . 36 For al-Ghazali and al-Shatibi, takhylr was immoral 
precisely because it was indifferent to the subjective motivation of the 
individual muqallid. This indifference subverted what to them was one 
of the highest purposes of revelation: to subject human beings to law. 
Takhylr was inconsistent with this goal because it functioned as a de facto 
means of broadening the category of the permissible to all things that 
were in dispute among the jurists. Al-Shatibi, for example, complained 
that jurists of his time had gone so far as to take the existence of a con¬ 
troversy among jurists as evidence that the conduct at issue was morally 
indifferent ( ibahah ). 37 

In making his case, al-Shatibi argued that there was a categorical differ¬ 
ence, on the one hand, between the right of a muqallid to follow the view 
of one among the many mujtahids he happened upon without ascertaining 
which was the most qualified, and on the other hand, arbitrarily following 
one among the many opinions expressed by various mujtahids after the 
muqallid became aware of their disagreement . 38 The failure to distinguish 
these two scenarios led many to make the erroneous analogy between 
the practice of the early Muslim community—which allowed muqallids 
to ask the opinion of any of the companions who were mujtahids without 
requiring them to identify which of them was the most reliable in his 
reasoning—and the practice of takhylr which gives the muqallid the right 
to choose arbitrarily among the various mujtahids’ opinions. 


34 See Zysow, supra n. 1 at 466-467 (“Fallibilism in its various versions holds that the 
result of ijtihad can be tested against an objective measure.”) and at 469 (“Essentially, 
infallibilism is a doctrine of solipsism.”). 

35 Al-Shatibi, supra n. 24 at 118-131. 

36 Al-Qarafi, supra n. 1 at 4134 (quoting with approval Ibn Abdassalam's position that it 
was permissible to follow any opinion so long as it was a valid rule, meaning, were a judge 
to rule on the basis of that rule, his ruling would not be overturned). 

37 Al-Shatibi, supra n. 24 at 141. 

38 Id. at 132-133. 
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The reason these two scenarios is different is that in the first case— 
where the muqaUid is ignorant of the controversy—he is giving effect 
to the reasoning of the mujtakid, and by hypothesis, the mujtahid has 
engaged in a good faith effort to understand what God wants in this par¬ 
ticular situation. Accordingly, the muqatlid is acting in concert with some 
good faith understanding of God’s will. In the second case—where the 
muqaUid is given the freedom to choose which opinion he will follow— 
the muqaUid is not giving effect to the relevant revelatory text which the 
mujtakid had relied upon, but is rather giving effect simply to his own 
ends. As a consequence, he is acting out of desire ( hawa ) rather than in 
compliance with the teachings of revelation. Takhylr in al-Shatibi’s view 
severs the nexus between subjective apprehension of probability born out 
of good faith interpretation of revelation and moral obligation, and there¬ 
fore subverts one of the primary goals of revelation: to replace desire as 
the motive for human behavior with obedience to God . 39 

While al-Ghazall suggests a weak epistemological argument in favor of 
tarjlh (that there is a chance that a mujtakid made an error by failing to 
identify an express text that applies to the case), his primary objection to 
takhylr is ethical, not epistemological. Like al-Shatibl, he complained that 
takhylr has the effect of relieving muqallids of the burdens of moral obliga¬ 
tion. Indeed, he identified the asymmetry between the ethical obligations 
of the mujtakid —who is subject to a categorical obligation to exercise his 
judgment in matters for which there is no express revelatory text and to 
follow his probable judgment that results from the exercise of that duty 
in virtually all cases—and the obligations of the muqaUid under a rule 
of takhylr —in which the requirement of having a probable judgment is 
abandoned—as being fatal to takhylr. The principle of takhylr, moreover, 
contains within it the threat that it would subvert the need for ijtihad: 
in all cases where there is no explicit revelatory text, a mujtahid could 
conclude that he can do whatever he wants because whatever he chooses 
will conform with the view of one mujtahid, and therefore will be permis¬ 
sible. In short, takhylr not only freed the vast majority of Muslims from 
firm ethical obligations, it also had the potential to subvert the incentives 
of mujtahids and thereby threaten the continuing viability of the activity 
of ijtihad itself . 40 


39 Id. at 132-135. 

40 Al-Ghazall, supra n. 1 at 373-374. 
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That the advocates of tarjlh were more concerned with the moral integ¬ 
rity of the individual Muslim, whether a mujtahid or a mu.qa.Llid, than the 
objective coherence of the ethical system, is evidenced by their discussion 
of what happens when it is impossible for a muqallid to determine which 
of the competing mujtahids’ views is weightier. In theory, the muqallid 
was to treat the different opinions of the mujtahids in the same man¬ 
ner a mujtahid would treat conflicting texts of revelation. While a muj¬ 
tahid would apply substantive criteria to determine which text ought to 
be given greater weight in such a circumstance, the task of the muqallid 
was limited to determine which mujtahid was more virtuous, virtue being 
measured along an index of two variables: piety and learning. Accord¬ 
ingly, the muqallid should adopt the opinion of that mujtahid whom he 
believes to be the most learned and most pious. The numerous possible 
combinations of piety and learning, and whether piety is weightier than 
learning, are not important in this context except to the extent that they 
reveal the difficulty of discharging such a task. Nevertheless, the point 
for those usulls who demanded tarjlh. was that the muqallid make this 
attempt, and if he reaches a conclusion, then he is bound to accept the 
opinions of that mujtahid without engaging in “fatwa-shopping.” If, how¬ 
ever, after having engaged in this process, he is unable to reach a prob¬ 
able judgment regarding which mujtahid is more virtuous, he is relieved of 
moral obligation with respect to that particular issue, at least with respect 
to God, in toto . 41 

Al-Qarafi, and his teacher al-Tzz b. Abdassalam, by contrast, are indif¬ 
ferent to the nexus between the conduct of the actor and the actor’s 
subjective understanding of his action in light of revelation. Because of 
al-Qarafi’s commitment to the notion that legal obligation is tied to some 
benefit to the actor ( maslahah ), he rejected the argument that imposition 
of takllf- —simply for the sake of imposing obligation—was a goal of reve¬ 
lation. Indeed, he dismissed this argument on the grounds that it imposed 
hardship ( mashaqqah) upon individuals simply for the purpose of hardship 


41 Al-ShatibI, supra n. 24 at 291 (stating that where a muqallid is unable to know 
what his obligation is, the muqallid is in a position akin to that which exists prior to the 
advent of revelation and were the muqallid to be subject to some obligation in such cir¬ 
cumstances, it would be impossible for him to discharge it); Abu al-Ma‘alI ‘Abdalmalik b. 
‘Abdallah al-Juwaynl, 2 al-Burhan fi Usui al-Fiqh 884 (stating that when a muqallid can¬ 
not determine which mujtahid is more virtuous, he is like someone on a deserted island 
who only knows the foundations of Islam, and accordingly, has no obligations toward God 
with respect to that issue). Al-Ghazali, however, in this circumstance permitted takhyir. 
Al-Ghazali, supra n. 1 at 16. 
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rather than furthering their own good, a principle that he believed the 
Sharfa denied. Accordingly, al-Qarafi understood ethical controversy 
as creating a kind of “freedom for the actor ( tawsi’ah 'ala al-mukallaf)." 
Al-Qarafi limited this qualified ethical freedom in two respects: first, the 
muqaUid must not choose among the various mujtahids’ positions in such 
a manner as would produce a violation of consensus; and second, he must 
not follow an opinion which, if it were the basis of a judicial ruling, could 
be overturned by a subsequent judge (a “pseudo-rule”). 42 Both of these 
limitations, moreover, are objective, meaning they do not depend upon 
the muqallid’s subjective appreciation that he violated consensus or acted 
on the basis of a pseudo-rule. 

Al-Qarafi gave the following example (apparently from his own expe¬ 
rience) of how the first limitation could become relevant. A follower 
of al-Shafi‘1 asked him whether it would be permissible for him to fol¬ 
low Malik’s view regarding the purity of clothes stitched with pig hair. 
Al-Qarafi replied in the affirmative, but cautioned that if the questioner 
intended to follow Malik’s view on the purity of his garment as opposed 
to the rule of al-Shafi‘1, then he had to take care to follow Malik’s views on 
the requirements of valid ablutions, paying particular attention to those 
rules in which Malik differed from al-Shafi‘1. Accordingly, if the Shafi‘1 fol¬ 
lowed Malik regarding the purity of his garment, but followed al-Shafi‘1 
with respect to the permissibility of rubbing only a portion of the head 
during ablutions, both Imam Malik and Imam al-Shafi‘1 would declare 
that man’s prayer to be invalid. Thus, takhylr poses a risk to the muqaUid 
that following the doctrine of one school does not: inadvertently nullify¬ 
ing the validity of one’s acts of devotion, and for that reason, al-Qarafi 
suggested to his ShafiT questioner that he might be better off sticking to 
the teachings of his own school. 43 

As for the second limitation on takhylr, a pseudo-rule is one that is 
contrary to consensus ( ijma’ ), a legal principle ( al-qawa’id ), an explicit 
text ( al-nass atladhl layahtamii al-ta’wll) or an a fortiori analogy ( al-qiyas 
al-jall). An example of such a pseudo-rule is the Hanafi rule giving neigh¬ 
bors a right of first refusal ( shufat al-jiwar) in connection with the sale 
of adjoining real property. Because a judge who ruled in accordance with 
that rule would have his ruling overturned (at least according to the 
Malikls), a fortiori it is impermissible for a muqaUid to act upon that rule 


42 Al-Qarafi, supra n. 18 at 4148. 

43 Id. at 4149. 
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in his private life. 44 Other than these two objective limitations, however, 
al-Qarafi is unconcerned about the consequences of takhylr on the moral 
life of muqallids. In fact, he denied that it is impermissible for muqallids 
to seek out, consciously, the dispensations ( rukhas ) of the various mujta- 
hids, on the condition that in so doing the muqaLlid takes care not to vio¬ 
late consensus or follow a pseudo-rule. 45 Unlike al-Ghazall and al-Shatibl, 
who viewed imposing moral obligation on human beings as one of the 
most important functions of revelation, al-Qarafi denied that revelation 
came simply to impose obligations on people willy-nilly; rather, he under¬ 
stood the purpose of revelation as being to assist individuals achieve vari¬ 
ous beneficial ends. 46 Unlike al-Ghazall and al-Shatibl, then, al-Qarafi’s 
strand of soft infallibilism, combined with takhylr, operated to produce 
an objective method by which a muqalLid, presumably in consultation 
with a scholar, could know whether his conduct was consistent with the 
demands of Islamic normativity. This objective account of the muqaLlid’ s 
ethical obligations, however, resulted in a fundamentally different stan¬ 
dard of behavior for a muqaLlid relative to a mujtahid: while the latter 
was obligated to conduct his life in accordance with his understanding 
of revelatory evidence (al-adillah al-shar’iyyah), the muqaLlid was free to 
pursue the ends of his life without considering the implications of reve¬ 
latory evidence, directly or indirectly, except insofar as they produced 
incontrovertible rules. 


III. Trust and Autonomy 

The mujtahid, at least with respect to those areas of life which are unregu¬ 
lated by an express revelatory norm, appears to be a law unto himself: 
answerable only to God, his ethical life is governed only by universal 
norms that are either true in themselves, i.e. such rules that constitute 
the ma’lum min al-dln bi-L-darurah, or particular rules that he has formu¬ 
lated for himself based on his considered opinion using the interpretive 
techniques of usuL al-fiqh. The muqalLid’ s ethical life, as we saw from the 
previous section, is more (e.g. under al-Ghazall’s or al-Shatibi’s reasoning) 
or less (e.g. under al-Qarafi’s or Ibn ‘Abdassalam’s reasoning) derivative of 


44 Id. at 4148. 

45 Id. at 4149. 

46 Id. ( al-sharVah lam tarid li-maqsid ilzam al-’ibad al-mashaqq bal bi-tahsll al-masalih 
al-khassah [sic: read al-khalisah\ aw al-rajihah). 
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the mujtahid’ s ethical reasoning. The muqaUid does not, as discussed previ¬ 
ously, defer to the mujtahid because he lacks the capacity for independent 
moral reasoning. Presumably, he chooses to be a muqaUid because, given 
the various options available to him in his life, he would rather spend 
his time doing something, e.g. farming or trading, other than becoming 
a theological/ethical/legal specialist, a task that could very well be quite 
burdensome. 47 

To choose the option of taqlld, however, a muqaUid must have some 
basis on which he can distinguish a genuine mujtahid from a mere pre¬ 
tender. In other words, a muqaUid must have a basis to trust the judg¬ 
ment of the would-be mujtahid. In this context the term trust is probably 
a more accurate translation of the term zann than probable belief, despite 
the fact that the usulls claim that the muqaUid is responsible to confirm 
that he has a reasonable belief that the person whom he is asking for a 
fatwa is in fact a qualified mujtahid. Zann, of course, is literally different 
from trust insofar as it denotes a particular subjective state of mind that 
entails the belief that A, for example, is more likely to be true than B. 

Trust, as some contemporary moral philosophers have argued, cannot 
be reduced simply to a determination that some particular fact has a more 
likely existence than not. It involves a relationship between one party, A, 
and another party, B, in which A reaches some subjective assessment as 
to the likelihood that B will act in a certain way, but in circumstances 
where A cannot directly observe B’s conduct. In addition, in a relationship 
of trust the manner by which B conducts himself will have an important 
effect on A. 48 There is also an important asymmetry in trust: “it cannot be 
given except by those who have only limited knowledge, and usually even 
less control, over those to whom it is given,” 49 and while there may be 
an accounting of sorts, the accounting is usually deferred sometime into 
the future. 50 Trust also connotes something different than merely obeying 
commands; instead, it is “to take instruction or counsel, to take advice, to 
be patient and defer satisfying one’s reasonable desire to understand what 
is going on, to learn some valuable discipline, or to conform to authorita¬ 
tive laws which others have made.” 51 As a consequence, a trust relation- 


47 For a discussion of the topics someone must master in order to qualify as a mujtahid, 
see, e.g., al-Ghazall, supra n. 1 at 242-244 (noting in particular the difficulties of mastering 
knowledge of the sunnah). 

48 Annette Baier, “Trusting People,” 6 Philosophical Perspectives, Ethics 137-153,138. 

49 Id. at 139. 

50 Id. at 140. 

51 Id. at 144. 
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ship can be viewed as an investment by A whose returns, if successful, will 
increase with time, thus benefitting A, but if B turns out to be untrust¬ 
worthy, the relationship will prove detrimental to A. Trust accordingly 
always involves risk to A that B will abuse the relationship to A’s loss. 52 

In my view, the relationship of the muqaUid to the mujtahid is better 
understood as a relationship of trust rather than one of epistemological 
dependence. Weiss has suggested that the enterprise of ijtihcid is, in an 
important sense, a cooperative relationship, at least in the sense that the 
mujtahid depends upon a steady stream of questions from muqallids to 
provide him with the opportunity to develop legal rules. 53 I would sug¬ 
gest, however, that the cooperative nature of the enterprise of ijtihcid, and 
hence the development of Islamic ethics and law through the interpre¬ 
tation of revelation, requires a much thicker notion of cooperation and 
trust than that which would be required if the only function of the muqal- 
lid were to provide the questions necessary for the development of the 
mujtahid’s thought. Indeed, such a conception of the role of the muqaUid 
reduces him to a mere instrument of the mujtahid : the muqaUid would be 
at once the occasion for the development of the law and its object, but 
would have no role whatsoever in its development. 

If the muqallid-mujtahid relationship were understood to be a rela¬ 
tionship of trust, on the other hand, it may be the case that the muqalLid 
necessarily would play a more active role in the development of Islamic 
law than that accorded to them by usulis. This is especially so for usulls 
such as al-Ghazall, al-Shatibl and al-Juwaynl who reject takhylr in favor 
of tarjlh. Tarjlh is only possible on the assumption that muqalllids are 
responsible to choose their moral advisors carefully, by monitoring their 
objective characteristics—such as learning and (outward) piety—to con¬ 
firm that they are persons of moral integrity. Indeed, even for those usulis 
who accept takhylr —whether with diffidence in the example of al-Amidl, 


52 Id. at 147. Note that one might raise the objection that the relationship between the 
mujtahid and the muqaUid does not need trust because the muqallid does not suffer any 
moral injury if he mistakenly, but in good faith, relies on someone who is not a genuine 
mujtahid, or if the mujtahid fails to carry out his duty in investigating the muqallid s ques¬ 
tion. Even though the muqallid does not bear the risk of sin arising out of misplaced trust, 
he does face the risk that he will suffer worldly injury in terms of regret with respect to 
choices made vis-a-vis others. In certain cases, he might also suffer a tangible economic 
loss if he relies on the advice of an incompetent mujtahid. The profitable side of the ledger 
is easier to grasp: the muqallid is able to obtain valid opinions on God’s law if he success¬ 
fully identifies a mujtahid. 

53 Weiss, supra n. 5 at 128. 
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or embrace it in the example of al-Qarafi—the concept of the moral integ¬ 
rity (‘ adalah ) of the mujtahid is central to the functioning of the system. 54 

The judgment that a particular person possesses moral integrity, of 
course, is an ongoing one: unlike a judicial determination ruling that the 
property in dispute belongs to A and not B, a judgment of moral integrity 
is always provisional and thus is always subject to revision based on future 
experience. The responsibility to monitor prospective mujtakids’ moral 
integrity is a burden that falls on everyone, not simply mujtakids. Tell¬ 
ingly, virtually all of the usulis surveyed for this essay agree that a muqai- 
lid can rely on the collective judgment of his contemporaries regarding 
the moral credibility of a prospective mujtahid as evidenced by the fact 
that this person is in fact engaged in public fatwa-giving without censure. 
While these authors did not explain why this is sufficient evidence, one 
could justify this assumption if one believes that individual members of 
society have had sufficiently lengthy and ethically significant interactions 
with that figure to have allowed them to conclude, independently of one 
another, that he is a person of moral integrity. Here, the logic of tawatur 
seems to be implicit in the justification of this kind of evidence for moral 
integrity. In the absence of an assumption of active independent moni¬ 
toring by large numbers of persons of those who publicly give fatwas, the 
right to rely on such a fact could not justify a muqaUid placing his trust 
in that person. 

Indeed, the one dissenter on this point—al-Juwaynl—confirms the 
argument developed here that the mujtahid-muqallid relationship is 
one of trust rather than knowledge. For al-Juwaynl, collective judgments 
regarding the qualifications of a person who engages in public fatwa- 
giving cannot justify a muqaUid’ s conclusion that such a person is in fact 
a mujtahid. Al-Juwaynl denied the probative force of this collective report 
on the grounds that the determination of whether a person is, or is not, 
a mujtahid —and hence qualified to give fatwas—cannot be resolved by 
reputation evidence, no matter the number of witnesses. 

But, al-Juwaynl’s solution to this problem is even more radical in expos¬ 
ing the trust that is at the core of this relationship: he proposed that the 
only way for a muqaUid to reach a probative judgment as to whether 
someone is a mujtahid is simply to ask the would-be mujtahid. 


54 Moral integrity, while not strictly speaking a condition of ijtihad, is a condition for 
the validity of a fatwa. See, e.g., al-Ghazali, supra n. 1 at 342. 
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AI-JuwaynI’s argument cuts to the heart of the matter: we have no way 
of knowing that a person is in fact a mujtahid because the most critical 
element of the vocation—moral integrity—is not amenable to outside 
verification, but is only something that can be discovered over time. At 
the beginning of the relationship, all a muqattid can do is ask, and hope 
that the person answering is trustworthy. At its beginning, however, the 
muqaltid would lack any basis upon which he could objectively justify his 
relationship with the mujtahid at issue. It is only over time, as a result of 
repeated interactions between him and the mujtahid (and perhaps other 
encounters between other muqallids known to him and that mujtahid as 
well) that the muqallid can determine whether the trust he had reposed 
in the mujtahid was justifiable. Given this, asking seems like an obvious 
way to begin. 

But, does the usull discourse on the muqallid justify the belief that a 
muqallid is in a position to engage in the monitoring activity that is argu¬ 
ably necessary in order to generate the trust required for the relationship 
between mujtahids and muqallids to succeed? Indeed, one of the principal 
objections to the tarjih position was that muqallids are incapable of deter¬ 
mining which mujtahid is “the more learned and the more pious” with 
any competence. Indeed, one could take as further evidence of muqallids’ 
incompetence the fact that advocates of tarjih refused to permit muqal¬ 
lids to engage in tarjih. based on the substance of the different opinions. 
Al-Ghazall and al-Razi, for example, dismiss the possibility that muqallids 
could engage in substantive tarjih on the grounds that it would constitute 
moral negligence: just as a parent would be held negligent and liable if he 
medicated his sick child using his own judgment, even after consulting 
with doctors, so too a muqallid would be negligent and morally culpable if 
he took it upon himself to judge which of the two contradictory positions 
is substantively stronger. 55 In both cases, he simply lacks the competency 
to engage in the judgment. Al-Juwaynl was even more blunt in rejecting 
this possibility, which he described as “giving reign to intuition and idiocy 
(ittiba‘ al-hawdjis wa al-hamaqat). 56 

Al-Shatibl, unlike al-Juwaynl, al-Ghazall and al-Razi, did not even raise 
the possibility of the muqallid engaging in his own substantive tarjih. 
While he accepted the notion of tarjih. based on piety and learning— 
which al-Shatibl called referred to as “general weighing ( tarjih ’amm)" —he 


55 Al-Ghazali, supra n. 1 at 374; al-Razi, supra n. 14 at 534. 

56 Al-Juwaynl, supra n. 41 at 883. 
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introduced another technique for giving precedence to one mujtahid over 
another which he called “particular weighing ( tarjlh khass)." This method 
of selection explicitly incorporates the notion of the mujtahid as a moral 
exemplar, someone whose life—and not just his learning or outward 
piety—represents an outstanding model of moral excellence ( qudwa ). 
The most important feature of such a mujtahid is his moral integrity as 
evidenced by the consistency between his private actions and his public 
pronouncements. 57 

That muqallids are incompetent to judge the substantive reasoning of 
a mujtahid is somewhat of a puzzle, however, at least to the extent that 
muqallids are endowed with the attributes given to them in usul al-fiqh. 
After all, the usulls’ conception of taqlld assumes that the muqallid has full 
rational capacity, something that allows him to recognize the theologi¬ 
cal and ethical truths of Islam. One might have expected that, given this 
reservoir of true theological and moral knowledge, muqallids might have 
a legitimate basis upon which they could evaluate the substance of differ¬ 
ent fatwas. Indeed, one of the hadiths included in al-Nawawi’s popular 40 
Hadiths suggests that even the most ordinary individuals carry within them 
the capacity for moral discrimination between virtue and vice. According 
to that hadith, Wabisah, a companion of the Prophet Muhammad asked 
him about righteousness ( al-birr ), to which the Prophet was said to have 
replied, saying: “Ask the opinion of your soul! Ask the opinion of your 
heart,” repeating that three times. Then, the Prophet continued, saying: 
“Righteousness is that in which the soul and heart find tranquility and sin 
is that which pricks the soul and bounces back and forth in the breast, 
even though the people may you give opinions [to the contrary ].” 58 

For al-Shatibl, and perhaps al-Ghazall, the implicit answer seems to be 
that even if the muqallid has substantial theological and moral knowledge, 
when it comes to matters of moral controversy, he is too self-interested 
to behave morally: he will consistently choose that which pleases him 
and serves his interest ( hawa ) rather than engaging in an objective moral 
analysis of what God requires of him. It could therefore be argued that 
it is precisely because a muqallid has theological and ethical knowledge 
that he comes to be conscious of how his ethical decision making can be 
tainted by his self-interest, and therefore that he ought to defer to the 


57 Al-Shatibl, supra n. 24 at 270-271. 

58 See ‘Abdarrahman b. Ahmad Ibn Rajab , Jami‘ al-’Ulum wa-t-Hikam 272 (Dar al-Jil, 
Beirut: 1987). 
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views of a trustworthy third-party, the mujtahid, who can judge the ethi¬ 
cal consequences of the situation objectively. Accordingly, the fact that 
the moral knowledge of a muqaLtid is inoperative when it comes to his 
own conduct does not negate the fact that he is in fact a bearer of moral 
knowledge; it could be that it is the problematic element of self-interest 
that precludes him from relying on that self-knowledge in morally contro¬ 
versial matters. Conversely, he would be capable of serving as a monitor 
of mujtakids because in that case there would not be a conflict between 
judgment and desire. It is the muqallid’s capacity for disinterested moral 
judgment that allows for the relationship of trust that is at the heart of the 
mujtahid-muqallid relationship to form and be sustained over time. 

IV. Conclusion 

The relationship of epistemology to obligation in Islamic theology and 
ethics ultimately led to the recognition of a limited kind of moral plural¬ 
ism. This fact in turn generated political as well as ethical problems. With 
respect to the problem of how to maintain a sense of ethical obligation 
in morally controversial areas of life, Sunni Muslim theologians split into 
two camps, those advocating takhylr and those advocating tarjlh.. While 
both sides of this debate understood that muqallids’ moral obligations in 
controversial areas were derived from mujtakids’ reasoning, each camp 
had a fundamentally different view of what moral obligation entailed in 
the case of a muqalUd. For at least some of those who advocated takhylr 
like al-Qarafi and his teacher al-Tzz b. ‘Abdassalam, moral obligation was 
objective: as long as a mukaUaf did not violate the objective boundaries of 
Islamic ethical norms, his conduct was both legal and moral. For at least 
some of those who advocated tarjlh, moral obligation was much thicker: 
it required the muqaLLid to justify his conduct by reference to some reve¬ 
latory source ( dalll ). It was the role of the mujtahid to provide the nexus 
between a mukaUaf’ s conduct and revelation. For them, it ultimately did 
not matter what the conduct was, so much that it was grounded in a good 
faith interpretation of revelation. For either system to work, however, 
muqallids need to have sufficient moral judgment to identify trustwor¬ 
thy authorities. The theological tradition of usul al-fiqh surveyed in this 
article, however, under-theorizes this problem by failing to explain how 
a muqallid may be able to identify trustworthy authorities. I suggest that 
the answer (if there is one) must lie in the notion that muqallids do in 
fact possess a robust—even if incomplete—set of moral data provided by 
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the moral truths of Islam which is sufficient to permit them to distinguish 
between genuine mujtahids and mere pretenders. A fully determined the¬ 
ory of taqlid would require an explanation of how the moral truths in the 
possession of the muqalLid enable him to process, critically, the perfor¬ 
mance of would be mujtahids as a condition for the trust implicit in the 
relationship to arise. Such a theory, however, at least as far as I know, has 
yet to be developed. 
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PART TWO 

LAW AND RELIGION 



SAHNUN’S MUDAWWANAH AND THE PIETY 
OF THE “SHA RTA H- MINDED” 

Jonathan E. Brockopp 


The Mudawwanah, one of the key texts for Malik! law, poses several prob¬ 
lems; its internal structure, its relationship to other early legal texts, and 
the history of its compilation have all confounded historians of Islamic 
law for centuries. Previously, I have used this text to help demonstrate 
that Islamic law did not develop a single perception of legal authority, but 
that competing ideas of legal authority were already present in the earliest 
legal texts. 1 Here, I want to suggest something a bit bolder, that through 
analysis of the Mudawwanah. and other early legal texts, we may perceive 
of an alternate origin for Islamic law itself, not merely in the crucible of 
the courts, where pragmatic need drove speculation and expansion of law, 
but also in the halaqah, the shaykh’s circle, where the “s/;an c a/(-minded” 
reflected on God’s law as a means of interacting with the divine. 2 

In some ways, this hypothesis is not at all surprising. Many observers 
have acknowledged that scholars are deeply concerned with reflections 
on the nature of Islamic law as divine law. Reasonably, these observa¬ 
tions generally center on works of legal theory, not the earliest fiqh texts, 
since these later authors are much more explicit about the interaction of 
human and divine in Islamic law. But as Bernard Weiss points out in his 
preface to The Spirit of Islamic Law, early juru writers were very much 
interested in usul and the clear boundaries between these disciplines 
were produced and maintained only by later generations of scholars. 3 


1 “Competing Theories of Authority in early Malik! Texts” in Studies in Islamic Legal 
Theory, ed. Bernard Weiss. Leiden: E.J. Brill, 2001, 3-22. 

2 I borrow the term from Marshall Hodgson, Venture of Islam, 2:446-47 where he dis¬ 
cusses the piety of the “s/zaria/z-minded” as compared to that of Sufis, “hadith folk” and 
others. There is not a lot of content to Hodgson’s sense of this piety, other than a “conser¬ 
vative spirit” and an adherence to “doctrines” of Islamic law, and so I take inspiration from 
Christopher Melchert’s elegant article “The Piety of the Hadith Folk” in International Jour¬ 
nal of Middle East Studies 34 (2002), 425-39. There, Melchert suggests ways of expanding 
this category through analysis of, for example, ideal public comportment. My aims here 
are a bit different as I am more interested in the question of how a particular understand¬ 
ing of piety can be reflected in the contents of a legal text. 

3 Bernard Weiss, The Spirit of Islamic Law. Athens, University of Georgia Press, 1998, 
xi-xii. 



130 


JONATHAN E. BROCKOPP 


Nonetheless, historians of Islamic law continue to be governed by this 
divide when looking at the earliest fiqh texts. This impression is concret¬ 
ized by what Joseph Lowry has called a “functionalist” view of Islamic 
legal development, one shared by Wael Hallaq, Joseph Schacht and 
others. 4 In this view, the “branches” of Islamic law developed from 
Umayyad practice and the early qadls’ courts; pragmatic decisions and 
rulings were established that, de facto, formed the basis of legal precedent, 
and only later were these legal rules connected with their “roots,” that is, 
justified by reference to religiously accepted explanations of legal author¬ 
ity. Like Lowry, I do not deny the importance of the courts in pushing the 
development of Islamic law, but Lowry not only argues that al-ShabTs 
Risala can be approached as “a work of pure theory,” but also suggests 
that other early legal texts cannot be entirely explained by the pragmatic 
needs of either the courts or the teaching of Islamic law. 5 His observa¬ 
tions dovetail nicely with Weiss’s observation that “scholars” (not court 
bureaucrats) had much more on their minds than simply the recording 
and organization of positive rules of law. 6 

To be sure, some of these scholars, such as Abu Yusuf and Ibn 
al-Muqaffa‘, were also bureaucrats employed by the government, 7 but 
most of the others were not. What, then, motivated these scholars to study 
the law if not the worldly gain of court and patronage? Like the “hadith 
folk,” they demonstrated a notion of piety that seemed to exclude the sell¬ 
ing of their knowledge or its practical application. The famous story of 
Harun al-Rashld seeking out the Muwatta’ of Malik b. Anas is a case in 
point—Malik staunchly refused this princely offer, arguing rather for the 
plurality of scholarship. 8 In this essay, I will argue that the concern (obses- 


4 Joseph Lowry, Early Islamic Legal Theory: The Risala of Muhammad ibn Idris al-Shafi'i. 
Leiden: Brill, 2007, 367. 

5 Ibid., 366-68. On p. 368, Lowry suggests that these theoretical concerns can be 
connected to theological concerns that “are in some ways more general than the issues 
debated within the kalam tradition”. 

6 Weiss, Spirit, 7. 

7 Mathieu Tillier’s Les cadis d’lraq et I’Etat Abbasside. Damascus (Institut fran<;ais du 
Proche-Orient), 2009. 

8 Ignaz Goldziher ( The Zahiris. Tr. and ed. Wolfgang Behn. Leiden: E.J. Brill, 1971, 89) 
depending on al-Damlrl, quotes the Caliph as saying: “I am firmly committed to lead 
people to your al-Muwatta 1 just as ‘Uthman led them to the Koran.” He also cites Malik’s 
reply to the Caliph: “This is hardly possible, for the Companions of the Prophet dispersed 
into all directions after his death and spread the traditions so that, now, the inhabitants 
of each region have their [own method in the] science.” See also Nabia Abbott, Studies in 
Arabic Literary Papyri. Vol. 2. Chicago: University of Chicago Press, 1967,123-4. This story 
is often repeated, but rarely has anyone questioned Harun’s choice in the first place. To 
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sion) in these texts for teasing out the minutiae of legal thought was an 
end in itself, one that meshed poorly with the needs of the court, and that 
in this rather impractical reflection we can see an important aspect of 
usuLl thought. In other words, I hope to discover the textual evidence for 
Weiss’s claim that these early scholars were more interested in “a wide- 
ranging and politically unfettered formulation and systematization of an 
ideal law of God... Law as it ought to be.” 9 

Any argument about the development of early legal texts must begin 
with a careful examination of the sources. This is particularly important in 
the case of the Mudawwanah, not only because modern scholars have dis¬ 
puted its compilation date, but also because we possess a wealth of early 
manuscript witnesses that can help us understand the complicated means 
by which early legal texts were produced. Briefly, Norman Calder noticed 
that the Muwatta 1 demonstrates an interest in promoting the primacy of 
Prophetic hadith, whereas the Mudawwanah forwards the opinions of 
Malik b. Anas over hadith. Therefore, Calder argued, the Mudawwanah 
must represent an earlier example of legal drafting and he gave a rough 
date of ah 250 for the closing of the text. 10 Calder’s arguments are based 
largely on “internal evidence,” that is examination of the specific argu¬ 
ments found in the Mudawwanah and a comparison of these arguments 
with those in other early legal texts. 11 Some may find these arguments per¬ 
suasive, but they do not correspond well to the history of the text as borne 
out by the extant manuscripts. 12 Such external critique demonstrates that 
ah 250 is both too early and too late, and does not do justice to the complex 


me, Malik's book seems a strange source for a legal code. Unlike, say, the Mukhtasarat 
of Ibn ‘Abdalhakam, Malik’s text is a collection of opinions, open-ended discussions and 
quotations from authorities—it would be very difficult indeed to apply it in the sense that 
a legal code is most often used. 

9 Weiss, Spirit, 7. 

10 Calder, Studies, 19. 

11 Calder’s closing date for the Mudawwanah. is constricted by the date he assigns to 
the Muwatta’, which is determined by external evidence, since fine copies of Yahya b. 
Yahya al-Laythl’s recension of the Muwatta‘ are attested in the 270’s ( Studies, 38). In my 
mind, such fine copies would only he produced long after a text has achieved fame and 
therefore serve as a poor indication of a text's age. More to the point, it seems strange to 
assert a connection between this particular recension of the Muwatta' and the Mudawwa¬ 
nah. While Yahya b. Yahya’s recension is the best-known version today, this was not so for 
earlier generations and certainly not for Sahnun’s Kairouan, where Ibn Ziyad’s recension 
was apparently the best known (our only manuscript of that recension, a fragment, dates 
to the fourth/tenth century). 

12 See Miklos Muranyi, “Die friihe Rechtsliteratur zwischen Quellenanalyse und Fik- 
tion,” Islamic Law and Society 4 (1997): 224-41. 
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process of compilation. As for the relationship of the Mudawwanah to 
the Muwatta’, it is true, as Calder pointed out, that Sahnun sometimes 
does not include hadiths found in the Muwatta t 13 Christopher Melchert, 
building on Calder’s arguments, suggests that if we do not accept Calder’s 
re-dating, we are forced to imagine a world where books existed but were 
not read, meaning that legal scholars in North Africa were “idiots” (in the 
etymological sense, as he nicely puts it), quite isolated from developments 
in other cities. 14 I believe that there are other alternatives, since manu¬ 
script evidence demonstrates that Sahnun transmitted many hadiths 
that he nonetheless failed to include in the Mudawwanah, a fascinating 
example of how scholars could be well aware of much material that they 
nonetheless chose not to include in their texts. 15 Given the range of writ¬ 
ing styles used by single authors (and indeed, the range found within 
single texts, such as the Mudawwanah), it does not seem possible to date 
texts on the basis of internal evidence alone. Moreover, it does not seem 
that Sahnun’s intention was for the Mudawwanah to be an exhaustive or 
encyclopedic text; rather, there is a process of selection in operation that 
needs explanation. 

The extant manuscript tradition for Sahnun’s writings, and for the 
Mudawwanah in particular, is massive. Miklos Muranyi’s study of this 
material demonstrates, in fact, that the Mudawwanah was the subject of 
one sort of school activity, with our earliest witness to a complete copy 
coming 200 years after Sahnun’s death. The printed edition is itself based 
on just one of these late manuscripts, a parchment codex from Fez dated 
ah 476; it is not a critical edition and pays no attention to thousands 
of other manuscript fragments, many of which can be dated to a much 
earlier period. 16 Muranyi mentions the existence of several of these early 


13 Calder’s argument here is problematic for another reason as well. He argues that 
concern with Prophetic hadith is a hallmark of a later text, and so presumes that the 
hadiths that are found in the Mudawwanah were added by later generations of students 
(18). But given that Sahnun died in ah 240, ten years hardly seems enough time for such a 
process. I would suggest that those who wish to follow him down this path must abandon 
the notion of linear development and accept the phenomenon of regional differences in 
legal drafting. 

14 Christopher Melchert, “The Early History of Islamic Law,” in Herbert Berg, ed., 
Method and Theory in the Study of Islamic Origins. Leiden: E.J. Brill, 2003, 293-324, at 310. 

15 See, generally, Miklos Muranyi, Die Rechtsbiicher des qairawaners Sahnun b. Said: 
Entstehungsgeschichte und Werkiiberlieferung. Stuttgart: Franz Steiner, 1999. For a sum¬ 
mary of these additional texts, see my “Sahnun b. Sa'id” forthcoming in Oussama Arabi, 
Susan A, Spectorsky and David S. Powers, eds., Islamic Legal Thought. A Compendium of 
Muslim Jurists. Leiden: Brill, 2013. 

16 Muranyi, Rechtsbiicher, ix. 
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fragments, some of which contain marginal notes from the second half of 
the third century—evidence that causes Muranyi to argue for a “fixed, tex¬ 
tual transmission” of the Mudawwanah during the lifetime of Sahnun and 
his students, 17 while also admitting that “during the lifetime of Sahnun 
no fixed version of the entire text ( redaktioneLL abgeschlossenes Gesamtex- 
emplar) existed.” 18 In other words, he argues that Sahnun’s work existed, 
during his lifetime, as a series of discrete chapters which were organized 
only much later into the Mudawwanah. that we know today. 19 

After the publication of that book, Muranyi told me of the existence of 
an even earlier fragment in Kairouan, one that 1 have now seen and pho¬ 
tographed. Despite the fact that it is only a single page from the Mudaw¬ 
wanah, this fragment has much to teach us. 

Here we have the conclusion to the first chapter on pilgrimage, the 
contents of which follow the printed edition closely as can be seen from 
this transcript. 20 

JS *lj»- (j Oiljil a) C-is) 

C-is .«-Li dA)3 j' o') a) oois . V 

a! AjC ,o o) A^l lil OOj'j' 


17 Muranyi, Rechtsbiicher, x. 

18 Muranyi, Rechtsbiicher, 12. On page 17 he states it is therefore not possible to recon¬ 
struct Sahnun’s own “archetype” of the entire text. 

19 One unresolved issue that may pose problems for Muranyi’s thesis is the relation¬ 
ship of the Mudawwanah with Sahnun’s Mukhtalitah. Until recently, the existence of the 
Mukhtalitah was known primarily through commentaries and references in historical 
texts. Numerous manuscripts in North Africa, however, make reference to the Mukhtalitah, 
which Muranyi describes as “lediglich eine Titelvariante der masa ’if-Sammlung Sahnuns 
mit einer inhaltlich teilweise anderen Struktur als die Mudawwana darstellt” (Rechts- 
biicher, 11). Analysis of these fragmentary remains is enigmatic; in some cases the two texts 
diverge significantly, while in others it seems that they contain the same material. Some 
manuscripts include chapters that treat the two as a single text. Sezgin incorrectly ascribes 
the Mukhtalitah to Asad ( GAS 1:467 where he identifies it with the Asadiyya)', Muranyi has 
found no mention of Asad in the extant fragments ( Rechtsbiicher , 11). Much more work 
on the relationship between these two texts remains to be done, but the possibility exists 
that we will find in the Mukhtalitah evidence of the composition process that resulted in 
the Mudawwanah. 

20 Compare the printed edition, 1:425, lines 4-22. Miklos Muranyi first told me of the 
existence of this fragment (located with dozens of other loose parchment pages in folder 
[milaff] number 69); my thanks to him and to the late Shaykh al-Sadiq Malik al-Gharyani 
for directing me to this page. I also express my deep appreciation to Dr. Mourad Rammah, 
director of manuscripts at the Raqqada Center for Islamic Arts, for facilitating my scholar¬ 
ship in Tunisia and for giving me permission to photograph this fragment. 

dAlU JjS jj 21 
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Fig. 1: Fragment of an early version of the Mudawwanah, Kairouan. 
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Two variations from the printed text are worth noting: first, the subject 
of the verb qala is twice left unclear in the Kairouan fragment, while the 
printed edition identifies the speaker as fbn al-Qasim. Without these 
insertions, Malik is the only identified authority in this text. Equally 
important, a subtitle appears in the printed version, but is not included 
in this fragment. Not only do subtitles demonstrate an attempt to give the 
text an organizational structure, they can also subtly change the meaning 
of some sections. 31 Muranyi observed similar variants in other early man¬ 
uscripts, demonstrating that while the contents of chapters were fixed 
early on, the organization of these chapters was not established until the 
fifth/eleventh century, with some variants noted even later. 32 Muranyi’s 


jSij : dd 27 

^p -US 1 qfj — -I hd^ -Up Up : ^p -US di] — ^ h-A- 1 Up 23 

^ja das L* 29 

Jls ^*Uil jyi Jls :Jlsj JB 30 

31 For an example of this, see my “Sahnun b. SaTd”. 

32 Muranyi, Rechtsbiicher, 15. 
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claim that Sahnun’s work existed during his lifetime as a series of discrete 
chapters is nicely demonstrated by this fragment, on which two student 
notations are still legible. First: “I heard this from Sahnun [...] the original 
and SaTd b. Muhammad b. Rashid heard it,” 33 and then on the next line: 
“I heard this from Sahnun, reciting it back to him, in the year 235.” This sec¬ 
ond remark was written just one year after Sahnun was qadl, and it marks 
this fragment as the oldest dated legal text known to survive. 34 

This fragment effectively demonstrates, however, that at least in this 
chapter, Sahnun was not concerned to make the connection to Ibn 
al-Qasim explicit, and that it was later generations of students who added 
interpolative remarks to make this attribution clear. To this extent, Calder 
was right to suspect that later generations worked on Sahnun’s text. But 
it is just as interesting to note what those students did not do. Had they 
been the ones who added a hadith layer to the Mudawwanah, then one 
would expect this fragment—utterly devoid of hadith to be a witness 
to this layering process. But it is a curious fact that later manuscripts of 
the pilgrimage chapter also contain no hadiths, even though most every 
other chapter in the Mudawwanah. contains both the dialogue with Ibn 
al-Qasim and also hadith. The significance of this inconsistency is hard to 
explain, but it effectively undermines Calder’s conjecture that the Mudaw¬ 
wanah was subject to ongoing editorial activity by students. Given the age 
and variety of manuscripts in our possession, we can see precisely what 
Sahnun’s students did, and did not, do. We do not, for example, find sub¬ 
stantial differences among transmissions by separate groups of students. 
In an open, school environment, we would expect to find uneven levels 
of, for example, incorporation of texts by Ibn Wahb or additional mate¬ 
rial from Sahnun’s dicta. What we do find are changes of voice in the 
text 35 and small editorial changes that are typical of manuscript transmis¬ 
sion. Moreover, we find scholars taking great care to distinguish marginal 
comments from the text itself. 36 From this evidence, one seems forced 


33 SaTd b. Muhammad b. Rashid cannot be identified. 

34 I will review the latest manuscript findings in a forthcoming book. 

35 Interesting notes begin sections on 2:152 and 4:30, but these do not necessarily sug¬ 
gest that students were exercising authorial control over the manuscript. Rather, they are 
part of the transmission of this manuscript, including by the editor. 

36 Muranyi has documented many instances where marginalia are copied into later 
manuscripts, but copied as marginalia. In some cases, these are then deserving of second¬ 
ary commentary ( Rechtsbiicher , 56-7). See also p. 69 for discussion of Sahnun’s entertain¬ 
ing personal remarks recorded by students as marginalia, but not entered into the text 
itself. For a rare exception in one manuscript (but not in the printed version) see Muranyi, 
Rechtsbiicher, 29-30. 
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to conclude that the Mudawwanah was subject to a very conservative 
editing, one that did not seek to polish its formulations or to impose a dif¬ 
ferent sense of order, though chapter headings and minimal interpolative 
remarks were added. 

But while it was almost certainly Sahnun himself who added the layers 
of hadith, the Mudawwanah. does not seem to be overly concerned with 
the usull question of sources. Certainly Sahnun makes no effort here to 
defend or adhere to a four-source theory of Islamic law. What is radically 
new about the Mudawwanah is not its literary forms or its clarity of argu¬ 
ment, but rather the fact that it is an utterly impractical text. If you knew 
nothing about Islamic law, you could not learn it by reading the Mudaw¬ 
wanah. Sahnun provides no introduction to the novice, little of use to a 
court functionary or a judge. The concerns in this fragment are typical of 
the Mudawwanah in that they reflect more of a fascination with intersti¬ 
tial categories than they do practical matters of law. Questions here focus 
not merely on a child who goes on pilgrimage, but a mentally impaired 
child; women, slaves and the ill often come to the fore in this text, and 
many questions are so arcane that Ibn al-Qasim is forced to give his own 
opinion, having heard nothing from Malik on these issues. As Calder cor¬ 
rectly observed, the Mudawwanah’s jurisprudence “is not a logical presen¬ 
tation of known rules but a reflection of developing thought about rules.” 37 

It can be useful to think of this distinction, between known rules and 
reflection about rules, as first-order and second-order questions. First- 
order questions inquire into the basic rules of ritual or practice; these 
texts describe what to do, but not why. Anyone without the least training 
in law could come to first-order texts and learn how to perform the ritual 
prayer or conduct business transactions. Texts based on first-order ques¬ 
tions seem closely tied to court practice and daily life; they lend them¬ 
selves to exposition of settled law and would have been useful as legal 
primers. In contrast, second-order questions are concerned with small 
details, interstitial categories and controversies that arise in discussions 
about law. These texts are themselves discursive and even contradictory. 
The point of second-order questions is not so much to explain what to do 
in a situation as to explore the boundaries of law, and, indirectly, the very 
nature of law itself. Theological and philosophical arguments are embed¬ 
ded in these texts, though they are not often drawn out specifically. In 
second-order texts, I believe we can see a central element of the piety of 


37 Calder, Studies, 7. 
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the sharfah-minded. It is not so much, pace Hodgson, that they hold to 
specific doctrines, but that they are totally consumed with contemplation 
of the law. The utter impracticality of the Mudawwanah is the marker of 
this piety, as one must be a true devotee of the law in order to understand, 
much less comment on, its discussion. 

To these two categories I would like to add the notion of third-order 
questions, those that are primarily interested in the theoretical catego¬ 
ries that surround actions, connecting them with fundamental and wide- 
reaching principles of jurisprudence. Third-order questions ask both how 
law came to be as well as how law should be extended in future situa¬ 
tions. Texts based on third-order questions may be apologetic and defen¬ 
sive (rationalizing a law as Islamic) or polemic and offensive (rejecting a 
law as un-Islamic). But they can also be, in Lowry’s terms, “pure theory,” 
devoted to the understanding of law’s connection to Prophet and Qur’an 
for its own sake. 

To some extent, I see a historical progression from first- to second- and 
then third-order questions. No matter the motivation, the interstitial cate¬ 
gories of law can hardly be argued before the basics of law had been estab¬ 
lished, for example. Yet in terms of legal writing, our oldest examples, 
such as the Muwatta ’ and al-Majishun’s legal texts, appear to mix together 
second-order and first-order questions. This suggests, I believe, that the 
“functionalist” and “theological” trends in Islamic law grew up together, 
and were only later separated out. The Mudawwanah, to my mind, is our 
first example of a pure “second-order” text in the Medinan tradition, just 
as Ibn ‘Abdalhakam’s Mukhtasar al-saghlr is our earliest example of a pure 
first-order text. 

Sahnun’s obsession with second-order questions is not, I would argue, 
an attempt to extend the reach of Islamic law into the actual lives of the 
Muslim community. Indeed, the examples from this fragment are unlikely 
to have been much use for either a qadl or a mufti. In this sense, sec¬ 
ond-order questions might extend our understanding of the word fiqh 
(insight) into the nature and meaning of law. Studying the Mudawwanah 
would not necessarily make one a better judge—Sahnun himself does not 
appear to have been particularly successful in carrying out his legal duties, 
for example—but it does an excellent job of presenting a means by which 
one may meditate on law. 

These observations about second-order texts suggest a rather differ¬ 
ent meaning for Islamic law than the functionalist definitions that have 
been in vogue. They suggest that Islamic law has less in common with 
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the digests and functionality of some aspects of Roman law and more in 
common with Near Eastern models. Recent work on Mesopotamian law 
codes, even the famous “code” of Hammurabi, suggest that they were not 
guides forjudges and not applied in courts as we would expect. 38 Rather, 
they were the site of pious reflection on the meaning of law in religion. 
The Talmuds seem to address similar interests. In exile from Israel, the 
scholars who wrote reflections on legal pronouncements in the Bible and 
the Mishnah were increasingly separated from the real world of king and 
court, yet they continued to focus intensely on law as the site of inter¬ 
action with God. In this way they continue an understanding of law as 
expressed centuries earlier by the psalmist: 

Oh, how I love your law! 

I meditate on it all day long. 

Your commands make me wiser than my enemies, 
for they are ever with me. 

I have more insight than all my teachers, 
for I meditate on your statutes. 

I have more understanding than the elders, 
for I obey your precepts . 39 

In this sense, one might consider the Mudawwanafi to be a bridge between 
the genres of fiqh and usul al-fiqk, since it exemplifies an utter devotion to 
law that is a necessary component of usul texts. 

But it seems to me that this key element to the piety of the sharTah- 
minded might be found in first-order texts as well, of which the early 
mukktasarat are prime examples. While Mohammad Fadel has adduced 
much evidence to demonstrate that later mukktasarat were used as 
authorities for legal decisions, 40 Hallaq points out that the authority of 
these texts was dependent on the community of jurists, who could choose 
to cite different authorities or to dilute the power of the mukhtasar in 
other ways. 41 An example is found in the way that students read Ibn 
‘Abdalhakam’s Mukhtasar al-saghlr, making it into a type of Ikhtllaf text 


38 Gonzalo Rubio, "From Sumer To Babylonia: Topics In The History Of Southern Meso¬ 
potamia” in Current Issues in the History of the Ancient Near East, ed. Mark W. Chavalas. 
Claremont: Regina Books, 2007,1-51, at 33-34. 

39 Psalm 119: 97-100, New International Version. 

40 Mohammad Fadel, “Social Logic of Taqllct and the rise of the Mukhtasar ” Islamic Law 
and Society 3 (1996): 193-233- 

41 Wael Hallaq, “Introduction: Issues and Problems” Islamic Law and Society 3 (1996): 
127-136, at 134. 
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by inserting the opinions of early jurists alongside his own. The effect of 
this process is manifold, but it certainly reduces the all-encompassing 
nature of the original and renders the whole text far less practical as 
an authoritative guide to the law. Evidently, first-order texts were never 
used as codes, but perhaps the early mukhtasarat were also never meant 
to serve as authoritative guides to law. If the same piety exemplified by 
Sahnun’s Mudawwanah was operative a generation earlier in Egypt, it may 
be that first-order texts were also meant to serve primarily as a founda¬ 
tion for reflection on God’s law, rather than a compendium for practical 
application in a court. Certainly they were teaching texts, but perhaps not 
merely for the training of lawyers and judges and other legal profession¬ 
als, but also for those who would study law as a road to piety and grace. 

In his broad survey of the Near Eastern legal context, Weiss does not say 
much about the development of Jewish law in late antiquity. This choice 
is reasonable, given the fact that Weiss argues for an Islamic law that was 
not heavily influenced by either Byzantine or Sasanid models. I am also 
making no arguments here for borrowing of legal precepts or institutions 
from any particular tradition. Rather, I am suggesting that early Muslim 
jurists understood Islamic law to be more than a series of divine com¬ 
mands to be carried out, but also a subject worthy of philosophical and 
theological reflection in its own right. I argue that the sorts of questions 
that occupied Sahnun were similar to those that occupied the authors 
of the Talmuds. 42 Intense concern with second-order questions goes far 
beyond a “functionalist” concern with law to a deeper sense of law as a 
place to encounter the divine. For some, such as al-Shafi‘1, this motivation 
may result in a desire to find the divine footprint at the heart of the law, 
how God designed things. For others, such as Sahnun, it results in intense 
study and concentration on the law itself, teasing out all its permutations 
in actual as well as fantastical cases. 
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SINS, EXPIATION AND NON-RATIONALITY IN 
HANAFl AND SHA.FIT FIQH 

Christian Lange 


He said, “Muhammad, do you know what the heavenly host debate?” I said, 
“No.” So He put His hand between my shoulder blades until I felt its coldness 
between my collarbones. Then I knew what was in the heavens and what 
was in the earth. He said, “Muhammad, do you know what the heavenly host 
debate?” I said, “Yes, [they debate] about the expiatory acts [ai-kaffarat] 


l. Islamic Law as Divine Law and as a Jurists’ Law 

In Western scholarship, Islamic law has been variously described as a 
divine law and as a jurists’ law. Admittedly, these two characterizations 
are not mutually exclusive. However, the question as to which factors, 
divine or human, were more important in the formation and continued 
development of sharFah law has significant repercussions for our under¬ 
standing of the degree of this legal tradition’s rationality. 1 2 The relationship 
between theology ( kalam ) and legal reasoning (jiqh) in Islam therefore 
remains a fruitful held of investigation. 

Some scholars have emphasized that Islamic legal thinking is anchored 
in the idea of a metaphysical stimulus extrinsic to itself; for these scholars, 
Islamic law has an indelibly divine, and therefore non-rational, aspect. As 
Noel Coulson wrote in his Conflicts and Tensions in Islamic Jurisprudence, 
“in the fully fashioned fabric of the law the threads of divine revelation and 


1 Tirmidhi, Sunan, Tafslr surat 38, 2. Cf. Qur’an 38:69, where Muhammad is instructed to 
admit that he has no knowledge of what the angels in the “High Council” ( al-mala‘ al-a’la) 
debate about. Here and in what follows, hadiths from the nine books (al-kutub al-tis’ah) 
are cited according to Wensinck’s Concordance. 

2 In the following, unless indicated otherwise, I use the term “rationality” in the sense of 
“consistency of reasoning within a belief system,” what Jon Elster (1983) calls “thin rational¬ 
ity” (as opposed to “broad rationality,” which is grounded in the concept of the autonomy 
of human judgment). Cf. Tambiah, Magic, Science, Religion, 117-8. For this reason, in this 
article I avoid the term “irrationality,” which belongs in the conceptual framework of 
“broad rationality.” 
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human reason are so closely interwoven as to be almost inseparable”. 3 In 
Coulson’s judgment, “juristic speculation [...] was entirely subordinate to 
the divine will in the sense that its function was to seek the comprehen¬ 
sion and the implementation of the purposes of Allah for Muslim society”. 4 
Also emphasizing the divine dimension of Islamic law, Wael Hallaq has 
stated that Islamic law “presupposed [...] theological conclusions and 
went on to build on them”. 5 As has been suggested, even if kaldm in the 
later stages of its development lost its grip on the law, theological presup¬ 
positions and implications remained implicit in fiqh , 6 albeit to a greater 
extent in usul al-fiqk than in positive law (juru c al-fiqh ). 7 

Others, on the other hand, have preferred to stress that Islamic law 
developed following an intrinsic logic that was independent from its 
perceived origin in revelation, in other words, that sharVah is a system 
of norms resulting first and foremost from the mundane procedures of 
human legal reasoning—namely, fiqh. In this view the Muslim jurists, 
once the age of revelation had come to an end and the law’s fundamental 
theological postulates ( mabad'C kaldmiyyah), such as God’s existence and 
creatorship, had been established, were quite content to do without ref¬ 
erence to metaphysics and simply to rely, instead, on “reason’s ability to 
know the law”. 8 As has been pointed out, this was not only the case with 
regard to some “heterodox” schools of thought, such as the Mu'tazilites 
and Shl'Is, but also within mainstream Sunnism, for example, among the 
Hanafis. 9 The impact of theological concepts on fiqh is thus claimed to 
have been marginal at best. As Baber Johansen has argued, fiqh specialists 
increasingly tended to exclude theologians from the consensus of their 
discipline, so that “fiqh and theology came to differ in essential points.” 10 
Similarly, Aron Zysow, focusing on the same Transoxanian Hanafi jurists 
of the late-classical period (4th/ioth to 6th/i2th c.) that are at the center 
of Johansen’s analysis, has stated that in this period, “theology generally 


3 Coulson, Conflicts and Tensions, 19. 

4 Ibid. Coulson acknowledges that Islamic law is both a “divine law” and a "jurists’ law,” 
but in the passage quoted, the emphasis is clearly on the former characterization. 

5 Hallaq, Origins and Evolution, 129. According to Marie Bernand, the influence of 
(Mutazill) kaldm on al-Jassas’s (d. 370/980) al-Fusul ft l-usul, which she calls “a turning 
point in usul al-fiqk literature,” was pervasive and direct. See Bernand, “Hanafi Usui al- 
Fiqh.” 

6 Powers, “Offending Heaven and Earth,” 43. 

7 Abd-Allah, “Theological Dimensions,” 238. 

8 Weiss, Spirit, 36. 

9 Reinhart, Before Revelation, 43-56. 

10 Johansen, “The Muslim Fiqh as a Sacred Law,” 3, 6. 
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underdetermines legal theory”. 11 According to Zysow, once usul al-fiqh 
doctrines had acquired a certain stability, theology could exert only a 
“very limited influence”. 12 

Bernard Weiss has elegantly summarized this debate in The Spirit of 
Islamic Law. He underscores that the “extreme voluntarism” of Muslim 
thinking lead to the refusal of many “to acknowledge any rational element 
in the law that the human mind is capable of comprehending on its own 
without the help of revelation”. 13 At the same time, however, Weiss points 
out that “a sizable segment” among the jurists kept insisting that “since 
God is a rational being, his law will never conflict with sound rational 
judgments”. 14 Thus, “the law does indeed, for these jurists, accord to a 
very large extent with the judgments of human reason,” but this may be 
no more than “pure coincidence”. 15 

This article seeks to shed some additional light on the vexed question 
of the historical relationships between reason and revelation in Islamic 
law. In doing so, it follows Zysow’s useful lead, who has proposed to study, 
not the causal relationships that exist between fiqh and kalam, but the 
theological “associations” of usul al-fiqh . 16 However, while Zysow’s focus 
of attention has been the respective impact (or lack thereof) of Mu'tazill 
and Maturldite theology on usul al-fiqh, this paper seeks to trace how an 
Ash'arite-Maturldite debate relates to Islamic legal theory. This is the ques¬ 
tion as to whether grave sinners ( ahl al-kahcTir) can legitimately trust that 
they will be forgiven on Judgment Day and let into paradise, or whether 
they are likely to be purged of their sins by a temporary punishment in 
hell. As this article suggests, in fiqh this issue resonates with the question 
as to how widely one defines the scope of the expiatory acts ( kaffarat ), 
which were one important means by which sinners might achieve salva¬ 
tion despite disobedience toward God’s laws. 

The choice of putting a spotlight on the kaffarat is motivated by various 
considerations. Theological and legal issues intersect when the law touches 
questions of faith, sins and salvation. Islamic theology offers a variety of 
ways to ensure salvation, faith ( Iman ) being of course the conditio sine 
qua non. However, the theologians also, and importantly, discussed other 


11 Zysow, “Mu'tazilism and Maturldism,” 235. Cf. Brunschvig, Etudes d’islamologie, II, 323: 
The usul al-fiqh demonstrate “face au kalam theologique... une suffisante autonomie.” 

12 Zysow, “Mu'tazilism and Maturldism,” 264. 

13 Weiss, Spirit, 35. 

14 Ibid., 36. 

15 Ibid., 37. 

16 Zysow, “Mu'tazilism and Maturldism,” 235. 
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means by which God’s forgiveness ( maghfirah ) for sins can be achieved 
and the Muslim be assured a place in paradise. These additional mecha¬ 
nisms for salvation include repentance ( tawbah ), intercession (shafa ah) 
and compensation ( ihbat ) for sins by good actions ( hasandt ). The atone¬ 
ment of sins through specific expiatory acts ( kaffarat ) appears to belong 
to the latter category. While Iman, shafa’ah and tawbah largely (if not 
entirely) 17 remained the province of theology, 18 the kaffarat, as observable 
(.zahir ) actions, entered into the sphere of legal discussion. Accordingly, 
it is with the kaffarat that the present investigation will be concerned. In 
addition to enhancing our understanding of the extent to which Islamic 
law, as it found its classical formulation toward the end of the ‘Abbasid 
period, 19 was in conversation with theology, or how much impact kalam 
had on the formation of fiqh and usuL al-fiqh, this article is also conceived 
as a contribution to the study of kaffarat, a topic which invites further 
investigation. 


2. The Kaffarat in the Qur’an and Hadith 

Before discussing the place of the kaffarat in fiqh literature, an overview of 
the Qur’anic and hadith background to the topic seems in order. Neither 
in the Islamic corpus of religious literature nor in Western scholarship has 
the question of the kaffarat received much attention. 20 

The Qur’an lays out a core group of expiatory acts for a number of 
offences. It details expiatory acts for breaking the fast in the month of 


17 See, for example, the important place of public repentance and recantation in the 
Muslim law of apostasy. Opinions on whether “inner belief ” and “inner repentance” was 
enough to avoid legal punishment or whether there had to be external proof of the sincer¬ 
ity of repentance, however, differed greatly among and within the legal schools. See Griffel, 
“Toleration and Exclusion,” 339-54. 

18 Cf. van Ess, Theotogie und Gesellschaft, IV, 580. 

19 For the concept of a “classical age” in the development of fiqh, see Chehata, Etudes, I, 
21-24; Meron, “Development,” 73-118, esp. 92-95; Johansen, “Eigentum, Familie und Obrig- 
keit,” 4. 

20 Other than the entries “Expiation and Atonement—Muslim,” in Encyclopaedia of 
Religion and Ethics (by D.S. Margoliouth), “Kaffara” in the second edition of the Encyclo¬ 
paedia of Islam (by J. Chelhod), and “Atonement” in the recent Encyclopaedia of the Qur'an 
(by G. Hawting), the main contribution in this field appears to remain that by Mensia, 
“L’acte expiatoire,” 125-39. Other studies focus on specific legal aspects of kaffarah. Cf. 
Fierro, “Caliphal Legitimacy,” 55-62 (historical examples of rulers' kaffarah for sexual 
intercourse during the fast in Ramadan and for breaking an oath); Powers, “Offending 
Heaven and Earth” (legal doctrines about kaffarah for homicide). See now also Lange, 
“Expiation,” EI3. 
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Ramadan without reason (2:184), for violations of some of the ritual 
requirements of hajj (2:196, 5:95), for uttering vain oaths or breaking oaths 
(ayman , 5:8g), for using the pagan pre-Islamic zihar formula in divorcing 
one’s wife (58:2-4), and for unintentional homicide (qatl al-khata’, 4:g2). 21 
Typical acts of atonement specified by the Qur’an include feeding and 
clothing a number of the poor, emancipating a slave, and fasting for a 
specified number of days. 22 A number of further distinctions are made. 
For example, Qur’an 4:92 distinguishes between the unintentional killing 
of a Muslim and of a Muslim “from an enemy people” (min qawm c aduww ); 
the latter act only requires the freeing of a slave, while the former calls for 
the additional payment of blood-money ( diyah ). 

In addition to the Qur’an, a significant number of kaffdrat are compiled 
in the hadlth.. The list includes kaffdrat that atone for further transgres¬ 
sions against the fast in Ramadan, 23 misbehavior in the mosque, 24 misuse 
of solemn pledges ( nadhr ), 25 including the swearing by non-Islamic dei¬ 
ties (such as Allat or al-TJzzah), 26 sexual intercourse with menstruating 
women, 27 and some others. All in all, one is dealing here with a rather 
substantial but heterogeneous group of norms. The question therefore 
arises as to how one is to account for this diversity. Can any classihcatory 
principles in this body of traditions be ascertained? 

How, for example, do the kaffdrat relate to the concept of sin? The 
Qur’an states that “as long as you abstain from grave sins ( kaba’ir ) we 
will cover up ( nukaffir ) your [other] sins (sayydat )” (4:31). From this one 
could infer that the kaffdrat can only atone for minor sins ( sagha’ir ) but 
not major ones ( kaba’ir ), and this is indeed how some theologians saw 


21 Later Shafi ‘1 jurists discussed the permissibility and indeed the obligation to perform 
kaffarah not only for accidental, but also for intentional homicide. See Powers, “Offending 
Heaven and Earth,” 44. For difference of opinion among the Hanafis and ShafiTs in this 
question, see also Quwayzani, Kaffdrat, 15. 

22 These three types of expiatory acts are sometimes referred to simply as kaffdrat 
al-yamln (cf. Qur’an 5:89). Cf. Ullmann, WKAS, I, 266a. 

23 Malik b. Anas, Muwatta', Siyam 9 (eating); Bukhari, Sahlh, Sawm 30 (sexual 
intercourse). 

24 According to Bukhari, Sahlh, Sawm 37, the kaffarah for spitting in the mosque is to 
dig a hole and bury the spit in it ( dafhuhu). 

25 Muslim, Sahlh, Nadhr 5; Ibn Hanbal, Musnad, IV, 144, 146, 147; San'anI, Musannaf, 
VIII, 433, also mentions pledging to disobey God ( ma'siyat Allah). The kaffarah in all 
instances is the same as kaffdrat al-yamln. 

26 Nasa’i, Sunan, Ayman 12. 

27 Dariml, Sunan, WudXV 109. 
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the issue. 28 However, let it be noted immediately that in post-Qur’anic 
literature, sins whose status as major sins was seldom disputed were also 
matched with specific kaffarat. Notably, hadd crimes such as theft and 
fornication, both indisputably major sins, can be atoned through their 
earthly punishment. 29 The same goes for killing one’s children and for 
spreading slander ( buhtan ); even the punishment for shirk, or “associat¬ 
ing other gods with God,” that is, execution in the case of the apostate, 
is a kaffarah for the mushrik . 30 There are kaffarat for a number of other 
major sins enumerated by al-Dhahabi (d. 748/1348) in his standard work 
on the topic, such as abstention from giving zakat , 31 belief in evil omens 
(tiyarah ), 32 desecration of the haram in Mecca, 33 forms of negligence in 
praying, 34 and violently beating or torturing one’s slave. 35 One also has 
to allow for the possibility that more kaffarat could be extrapolated from 
the law by way of analogical extension ( qiyas )—a jurisprudential point of 
disagreement which will be discussed in greater detail below. At any rate, 
it is not the case that the kaffarat were conceived to serve to compensate 
for minor sins only. 36 In fact, the relationship of kaffarah to sin is far from 
straightforward. 37 

The somewhat fluid boundaries of the concept of kaffarah in Islamic 
tradition may have accorded with the pious feeling that, as is suggested in 
the tradition in al-Tirmidhi’s (d. 279/892) Sunan quoted at the beginning 
of this article, only the angels in heaven’s High Council and the Prophet 
himself can comprehend the topic. Further exacerbating this confusion 
was that a large number of hadlths, possibly reflecting pre-Islamic sac¬ 
rificial practice, 38 express the idea of propitiation, rather than expiation 


28 According to Abu 1 -Yusr al-Pazdawi, Usui al-din, 145-7, the hasanat, which can only 
be acts of worship (1 ibadat ), such as prayer, do not obliterate the kaba’ir, but they do 
obliterate the sagha’ir. 

29 San'ani, Musannaf VII, 326 (stoning of an adulteress), VII, 328; Bukhari, Sahih, 
Iman u. 

30 Ibid. 

31 SuyutI, La’all, II, 347; Ibn Hajar, Lisan al-mlzan, VII, 65. Cf. DhahabI, Kaba’ir, #5. 

32 Ibn Hanbal, Musnad, II, 220. Cf. DhahabI, Kaba’ir, #63. 

33 San'ani, Musannaf, IV, 435-7, stipulates a kaffarah for killing game inside the haram 
or in an ihram state. Cf. DhahabI, Kaba’ir , #73. 

34 DarimI, Sunan, Salat 205, stipulates the giving of one dinar as kaffarah for omitting 
the congregational prayer on Friday without excuse. 

35 Muslim, Sahih, Ayman 8; Muttaqi, Kanz, IX, 36. Cf. DhahabI, Kaba’ir, #66. 

36 This is suggested by Mensia, “L’acte expiatoire,” 126,133,139. 

37 Sometimes, as in the case of accidental homicide, kaffarat are even due for non-sins. 
See Power, “Offending Heaven and Earth,” 44. 

38 Margoliouth, “Expiation and atonement.” 
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for specific sins. The aim of propitiation is to appease God and to seek 
conciliation with Him. Acts of kaffarah thus conceived do not atone for 
specific transgressions, but for any sin. This notion is already found in 
the Qur’an, which states that “good works [ hasanat] remove evil works 
[. sayyi’dt ]” (11:114). Qur’an 5:45 declares the act of forfeiting one’s claim 
to retaliation (whether in cases of homicide or injury) to be a kaffarah., 
without mentioning the offence that this specific kaffarah might help to 
expiate. The performing of kaffarah here is simply a way to accumulate 
merit in the eyes of God; it gives Muslims another argument that can be 
adduced in their favour on the Day of Reckoning ( hisab ), when the good 
deeds are weighed against the bad ones. 

From the Qur’an, the idea of propitiatory kaffarat appears to have spread 
into the hadlth, where one finds listed a great number of propitiatory acts, 
such as showing remorse ( nadamah ), 39 seeking (religious) knowledge 
(talab al-llm ), 40 martyrdom in jihad , 41 fasting, 42 frequent and extended 
visits to mosque 43 and, especially, proper ablutions 44 and prayer. 45 Here 
one might also mention traditions which state that calamities ( musibat ) 
that befall human beings, such as grave illness ( saqam ), 46 fever, 47 black 
death, 48 and even menstruation, 49 function as kaffarah. Needless to say, 
not all of these traditions were considered authentic, and other traditions 
militated against the kind of carte blanche mentality expressed in them. 
Thus, a group of traditions have it that a certain good action can serve as 
atonement except for sins that were thought to be especially grave. For 
example, one finds the notion that proper ablution and praying are expia¬ 
tion for all sins except the major sins. 50 Ibn Hanbal’s (d. 241/855) Musnad 
records the opinion that there is kaffarah for every sin “except shirk, illegal 
killing, plundering Muslims, flight from the battlefield, and false oaths”. 51 


39 Ibn Hanbal, Musnad, I, 289; Muttaqi, Kanz, IV, 88, 91. 

40 TirmidhI, Sunan, ‘Ilm 2; Darimi, Sunan, Muqaddimah 46; Muttaqi, Kanz, III, m. 

41 Malik b. Anas, Muwatta ’ Jihad 31; Muslim, Sahih, Imarah 117. 

42 Ibn Hanbal, Musnad, III, 55. 

43 Ibn Majah, Sunan, Taharah 50; Muttaqi, Kanz, XV, 391. 

44 Ibn Majah, Sunan, Taharah 50; Muttaqi, Kanz, XV, 391. All declare that ablution in 
the makarih, uncomfortable circumstances such as cold winter mornings, is a kaffarah. 

45 Muslim, Sahih, Taharah 4; Muttaqi, Kanz, I, 57, VII, 129, 305. Special prayers such as 
qiyam al-layl are likewise mentioned. See Ibn Hanbal, Musnad, V, 237. 

46 San'ani, Musannaf, XI, 197; Abu Dawud, Sunan, Jana'iz 1. 

47 TirmidhI, Sunan, Da’awat 101. 

48 Ibn Hajar, Lisan al-mizan, I, 211. 

49 Muttaqi, Kanz, IX, 270. 

50 Muslim, Sahih, Taharah 4; Muttaqi, Kanz, I, 57. 

51 Ibn Hanbal, Musnad, II, 361. 
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Other traditions seek to circumscribe the wide scope of propitiatory acts 
by defining a specific temporal frame within which sins are forgiven. 
For example, a hadith states that performance of the minor pilgrimage 
(‘umrah) atones for all sins committed between two ‘ umrahs . 52 Fasting on 
the Day of ‘Ashura amends for all sins of the preceding year. 53 

Expiatory acts, on the other hand, offer ways to atone for specific sins. 
Put differently, the object of expiation is sin itself, while the object of pro¬ 
pitiation is God. All the kaffarat mentioned in the Qur’an, with the excep¬ 
tion of 5:45, are of the expiatory type and, as indicated above, a significant 
number of other expiatory kaffarat can be found in the hadith, both in 
the canonical and the non-canonical collections. Unlike in the case of the 
kaba’ir , 54 however, there seem to exist no comprehensive lists of expia¬ 
tory kaffarat. Sunni works specifically dedicated to the kaffarat, to the 
best of my knowledge, 55 are a late, post-6th/i2th-century phenomenon 
and deal exclusively with the propitiatory type of kaffarat, promising for¬ 
giveness for “former and future sins ( md taqaddama wa-ma ta’akhkhara 
min ai-dhunub)’’ . 56 The absence of systematic interest by Muslim authors 
with regard to the classification of expiatory acts is noteworthy, and some 
hypotheses to explain this phenomenon will be advanced below. For the 
moment, however, suffice it to note a number of points. 


52 Bukhari, Sahlh, 'Umrah 1. 

53 San'ani, Musannaf, IV, 285-6; Ibn Hanbal, Musnad, VI, 128. 

54 In addition to Dhahabi’s K. al-Kaba‘ir, see the works of al-Hakim al-Tirmidhi (fl. late 
3rd/gth c.), Manhiyat, and Ibn Hajar al-Haythami (d. 974/1567), Zawajir. For the develop¬ 
ment of the notion of kaba’ir, see further Lang e, Justice, 101-11. 

55 One possible exception is Ibn Abi 1 -Dunya’s (d. 281/894) Al-Marad wa-l-kaffdrat, 
which I have not been able to consult. See the editor’s list of works of Ibn Abi 1 -Dunya in 
idem, Man ‘asha, 148. 

56 I know of six works devoted to this topic from the 7th/i3th to the ioth/i6th century. 
These are [1] ‘Abd al-'Azim b. ‘Abd al-Qawt al-Mundhiri (ShafiT/Egypt, d. 656/1258), \Juz‘] 
fi-man ghufira lahu md taqaddama min dhanbihi wa-ma ta’akhkhara (unedited), men¬ 
tioned in Hajji Khalifa, Kashf, I, 589. Cf. Kahhalah, Mu'jam, II, 171. [2] Muhammad b. ‘Abd 
al-Da’im Ibn Bint al-Maylaq (ShafiT/Egypt, d. 797/1395), al-Wujuh al-musfirah 'an tayslr 
asbab at-maghfirah (unedited). See Kahhalah, Mu'jam, III, 388 (no. 13919). [3] Ibn Hajar 
al-'Asqalanl (Shafi‘ 1 , d. 852/1449), al-Khisal al-mukaffirah li-l-dhunub al-muqaddamah wa-l- 
mu’akhkharah. [4] ‘Abd al-Rahman b. Khalil al-Qabuni (ShafiT/Damascus, d. 869/1465), 
Bisharat ai-mahbub bi-takfir ai-dhunub. [5] Jalal al-DIn al-Suyuti (Shafi‘ 1 , d. 911/1505) 
wrote a didactic poem ( manzumah ) about expiatory acts. [6] Muhammad b. M. b. ‘Abd 
al-Rahman ‘al-Hattab’ al-Ru‘ayni (d. 954/1547, Tripoli/Libya), Tafrih al-qulub bi-t-khisat at- 
mukaffirah li-ma taqaddama wa-ma ta’akhkhara min ai-dhunub (unedited). See Kahhalah, 
Mu'jam, III, 650. For a list of works from this genre, see the introduction by the editor to 
Ibn Hajar’s Khisal, 8. 
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To begin, the number of expiatory kaffarat grew over the first centuries 
of Islam and, in fact, throughout the later Middle Period. 57 All in all, the 
Qur’an and sunnah speak of about fifty, perhaps more, expiatory kaffarat. 
This is an estimate, however, and does not account for the issue of the 
authenticity of certain hadlths, or in fact for the ways in which the fuqaha ’ 
elaborated on the issue of expiation, the topic to which we will turn in 
the next section. 

Secondly, this growth may be said to have been facilitated by the lack 
of distinction between propitiatory acts and expiatory acts in the Muslim 
doctrine of atonement. The Qur’an introduces the idea that certain good 
deeds can atone for ait sins. This idea is clothed into traditions such as 
“every [sinful] act has a kaffdrah ( li-kulli c amal kaffdrah) ff 8 which implies 
that every sin, whether minor or major, has a kaffdrah that corresponds 
to and compensates for it. But in the absence of scriptural indicators, 
how was one to know what the required kaffdrah was? There was a cer¬ 
tain pressure, then, that such scriptural indicators, in the form of hadlth, 
would be “found”. 

Thirdly, the kaffarat increasingly penetrate the realm of the kaba’ir. In 
the early 3rd/gth century, al-ShafiT (d. 204/820) still was not sure whether 
hadd crimes could indeed be expiated by their earthly punishment, 59 
but the proliferation of hadlth did away with such doubts. 60 This ten¬ 
dency culminates in traditions such as the hadlth preserved by al-Suyutl 
(d. 911/1505) that to carry the bier in a funeral procession is expiation for 
fifty of the kaba’ir . 61 This development must have been worrisome for the 
theologians and in particular to the proponents of al-wa'ld, the divine 


57 Muttaqi, Kanz, mentions a plethora of traditions not found in the ‘classical’ collec¬ 
tions. For example, he cites traditions prescribing kaffarat for breaking the fast in Ramadan 
by cupping (one additional day of fasting), breaking the promise to donate money to the 
Ka'ba (same as kaffarat al-yamln), saying “Yathrib’’ instead of “Medina" (saying “Medina” 
ten times), and others. See ibid., VIII, 275, XII, 116, XVI, 302. 

58 Bukhari, Sahlh, Tawhid 50; Ibn Hanbal, Musnad, II, 457, 467, 504. 

59 ShafiT, Umm, VI, 138: la’alla l-hudud nazalat kaffaratan li-l-dhunub. In other places, 
however, al-Shafi ‘1 seems to lean toward the position that hadd punishment does indeed 
serve as atonement, for example when stating that the testimony of the slanderer ( qadhif) 
is not accepted before he is punished with kadd, for as long as he is not punished he 
remains unfit for testimony ( sharru halan). See idem, Umm, VII, 46. Already the tradition- 
ist Ibn AbiDhi’b (d. 159/776) reported from the Prophet that he did not know “whether 
or not the hudud are kaffarat for those who are punished with them”. Cf. Muttaqi, Kanz, 
XII, 37 - 

60 See the chapters entitled B. anna l-hadd kaffarah in Ibn Majah, al-Tirmidhi and 
al-Dariml’s hadlth collections. 

61 Suyuti, La’atl, II, 337. 
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threat of punishment for the unrepentant Muslim grave sinner ( sahib or 
murtakib al-kablrah). This was because the greater the number of expia¬ 
tory acts that undid grave sins, the less real the prospect of retribution for 
sins in the hereafter must have appeared. Before we turn to this problem, 
however, let us first look at legal discussions of the kaffarat. 

3. The Kaffarat in Sunn! Law 

Fiqh is only concerned with the expiatory kind of kaffarat since Mus¬ 
lim jurists tended to regard the kaffarat as a type of punishment ( c iqab) 
incurred on account of a specific transgression ( mafftyah). 62 The propitia¬ 
tory kaffarat, on the other hand, do not fall under the purview of legal rea¬ 
soning. As supererogatory rather than normative acts, they lack the legal 
aspect of punishment, since no offence for which this kind of kaffarah 
is due is specified, fn the following discussion of fiqh., kaffarah shall be 
understood accordingly, in the exclusive sense of “expiatory act”. 

However, none of the standard textbooks of fiqh devotes a separate 
chapter to the concept of kaffarah. Instead, the kaffarat are discussed 
whenever the context invites it, that is, in the chapters on prayer, hajj, 
fasting in Ramadan, oaths, zlhar, and homicide. 63 The jurists’ treatment of 
the various kaffarat can go to considerable length and detail. 64 Thus, the 
kaffarat appear in all three major areas of Islamic jurisprudence, that is, 
the ritual duties (' ibadat ), transactions between humans ( mu'amalat ), and 
in penal law ( ‘uqubat ), but they do so in a rather sporadic and casuistic 
fashion. As is suggested by the term’s etymology, the kaffarat act to “cover 
up,” 65 rather than to “wipe out” or “efface” sins, and in fact there is a ten- 


62 Mensia, “L’acte expiatoire,’’ 132. 

63 See Santillana, Istituzioni, I, 268-71, II, 14E, 100, 630; Juynboll, Handbuch, 122, 225, 
267-9, 29& 

64 See, for example, the extended discussion of the kaffarah for zihar in Mawardi, Howl, 
XXIII, 353-450. Mawardi discusses, inter alia, the kind of slave that one may or may not 
manumit, the appropriate times of the year for expiatory fasting, and the kind of food 
that one may or may not distribute when choosing to feed sixty of the poor. He devotes 
similarly extended discussions to the kaffarah for homicide (ibid., XVI, 308-17) and the 
kaffarah for false oaths (ibid., XIX, 353-401). For an early Hanafi treatment of the kaffarat 
al-zihar, see Quduri, Mukhtasar (tr. Bousquet/Bercher), 135-40. 

65 For example, the night is said to cover ( kafara ) the earth with darkness. See Ibn 
Manzur, Lisan al-’arab, s.v. k-f-r. Cf. Chelhod, “Kaffara,” 206; Tahanawl, Kashshaf, II, 1252. 
For further references, see Ullmann, WKAS, I, 261. See ibid., I, 262, for the second (inten¬ 
sive) form of the verb: Al-aslru l-mukaffaru, in Labld, Diwan, 79 v. 5, means “the prisoner 
who is covered [with chains]”. An iwazza mukafarra, as in Zamakhshari, Asas, 395, is a 
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dency in fiqh to “cover up the cover-up”. An ethos of keeping sins hidden 
prevails in much of Islamic legal discourse, which may help explain the 
reluctance in furu‘ literature to treat the kaffarat as suigeneris. The Hanafi 
al-Sarakhsi (d. ca. 483/1090), to give an example, opines that an animal 
sacrifice, if meant as kaffarah, is better performed in secret because oth¬ 
erwise the sin for which this kaffarah is meant to compensate would be 
made public ( tashhlr ); on the other hand, if the sacrifice is an act of super¬ 
erogatory devotion, its public performance is recommended. 66 

Next to the casuistic discussions of kaffarah in fiuru 1 textbooks, debates 
about the kaffarat arise in certain chapters in legal hermeneutics ( usul al- 
fiqh ), and it is on usul al-fiqh that the emphasis will be laid in the following 
paragraphs. As it turns out, the Hanafi and the Shafi‘1 usulis were sharply 
divided on the question as to whether the kaffarat can be subjected to the 
process of analogical reasoning ( qiyas ). A post-classical Egyptian author¬ 
ity, the Hanafi chief judge of Cairo fbn al-Turkumani (d. ca. 745/1344) 
relates that the Hanafis do not accept kaffarat “except where God has 
ordained ( qaddara ) them,” and he explicates that "nothing can be assimi¬ 
lated to them ( layajuzu l-tamthll i alayha ), and nobody may impose a duty 
[of this kind] on a Muslim except on the basis of the Qur’an, sunnah and 
consensus [of scholars]”—but not, as he appears to imply, on the basis 
of qiyas . 67 

fbn al-Turkumani’s point is one that the Hanafis had made at least since 
the time of Abu Bakr Ahmad b. Ali al-Jassas (d. 37o/g8o). 68 Al-Jassas, com¬ 
monly considered the founding father of Hanafi usul al-fiqh, is known for 
his Mu'tazili leanings, which is seen in the place of importance he grants 
reason ( c aql) in determining the law 69 In his usul work al-Fusul fi 1 -usu.l, 
al-Jassas points out that it is not permissible to use qiyas in the hudud 
and kaffarat . 70 He marshals two arguments for this. First, most of the 
kaffarat are punishments (‘ uqubat ), and punishments cannot be applied 
in the presence of doubts ( tusqituha l-shubha ). 71 Since qiyas is a method of 


goose thickly covered in feathers. In the Levitical system, Hebr. kappara is usually a blood 
sacrifice, which is why Chelhod, against Margoliouth, Jeffrey and Paret, stresses that Arab. 
k-f-r is an autochthonous concept, not derived from Biblical precedent. See Chelhod, 
“Kaffara.” 

66 Sarakhsi, Mabsut, IV, 102. 

67 Ibn al-Turkumani, Jawhar, VIII, 132. On Ibn al-Turkumani, see Ibn al-Qunfudh, 
Wafayat, II, 117. 

68 Jassas, Fusiit, IV, 106. 

69 See Bernand, "Hanafi Usul al-Fiqh,’’ 623-35. 

70 Jassas, Fusul, IV, 105. 

71 On this legal maxim, see Fierro, “Idra’ii l-kudud," 208-38. 
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reasoning in which a certain amount of doubt always remains, it is inap¬ 
plicable to the kajfarat . 72 Secondly, the kajfarat are “divinely ordained” 
(muqaddar ), which is underscored by the fact that they are from the genus 
(min qabila) of the maqadlr ("numerically defined norms”), which have no 
place in qiyas at all. As al-Jassas elaborates, the numerical aspects of the 
punishment for crimes (maqadlr c iqab al-ijram) are known only through 
tawqlf, that is, reliance on Qur’an and sunnah. Nobody but God can “cal¬ 
culate” them (layuhslha ahadu ghayrihi ). 73 

Another prominent Mu'tazilite Hanafi jurist, Abu 1 -Husayn al-Basri 
(d. 436/1044), explains the different epistemological status of the “things 
ordained by God” by the impossibility to establish the occasioning factor 
(’illah ) of the norms whose object they are. He raises the question (with¬ 
out, however, providing a definitive answer) whether there is a group 
(jumlah) of issues in the law “for which it is known that nothing can show 
the factor that occasions the norm that governs them (yu’lamu annahu 
Idyajuzu an tadulla dalalatun c ala ‘illatl ahkamiha).’’ If such a jumlah can 
indeed be identified, al-Basri suggests, the use of analogy must be rejected 
for the norms in this group in toto . 74 One senses here a certain skepticism 
on the side of the Hanafis to inquire into the logical structure of some 
norms of the law, especially in terms of defining the ‘ illah of the “divinely 
ordained” norms of the divine law. 

A generation later, during the time of the great Hanafi-Shafi'I contro¬ 
versies under the Saljuqs of Iran and Iraq in the 5th/nth century, the 
Hanafi position first enunciated by al-Jassas and elaborated upon by 
al-Basri came under virulent attack from the Shafi'Is. An example of this 
is Abu 1 -Muzaffar al-Sam'anl (d. 489/1096), a faqlh who was brought up 
and trained as a Hanafi and then converted to Shafi'ism, a move which 
caused public riots in his home town of Marv. 75 In his Qawdti' al-adillah, 
al-Sam'anl states that the Shafi'Is oppose the Hanafis in this “well-known 


72 Jassas, Fusul, IV, 106. For the Hanafi position that qiyas is inapplicable in the hudud 
(la qiyasa ji l-hudud), see further Lang e, Justice, 179-99. 

73 Jassas, Fusul, IV, 106. 

74 Basri, Mu'tamad, II, 265. A shorter version of this argument can be found in Razi, 
Mahsul, V, 349. 

75 Abu 1 -Muzaffar al-Sam'ani’s career benefited from the vizier Nizam al-Mulk’s policy of 
rehabilitating the Shafi'I madhhab, which had suffered persecution under sultan Tughril I 
(r. 429-55/1038-63). Sam'anl, who was from a prominent Hanafi family and himself a dis¬ 
tinguished Hanafi faqlh, publicly announced his conversion to Shafi'ism in 468/1075. Nizam 
al-Mulk then offered him protection and gave him a place to teach in the Nizamiyyah in 
NIshapur. See Halm, Ausbreitung, 86; Madelung, “The Spread of Maturidism,” 138 n. 72. 
From then on, Sam'anl appears to have entertained a close connection to Nizam al-Mulk: 
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issue ( hadhihi imas'alah al-ma’rufah)," that is, “the applicability of ana¬ 
logical reasoning to the hudud, expiatory acts (kaffdrat) and all numeri¬ 
cally defined norms (maqddlr)’’. He goes on to say that “according to the 
school of al-ShafiT, it is permissible to establish expiatory acts and the 
hudud on the basis of analogy,” whereas “according to the followers of 
Abu Hanifah, it is not”. 76 

From these quotations it has become clear that the kaffarat were not 
the only realm of the law in which the Hanafis rejected analogical reason¬ 
ing. The maqddlr and muqaddarat figure prominently in the discussion, 77 
and in fact the kaffarat 78 and hudud 79 seem to be subsumed under them. 
Al-Jassas and al-Sarakhsi also mention specific numerically defined norms 
in the ‘ ibadat . 80 However, few, if any, exhaustive lists of the muqaddarat or 
the maqddlr appear to exist in Sunni legal literature. As the Hanafis argued, 
the muqaddarat in the law are, as reported by al-Amidi (d. 631/1233), “things 
whose purpose cannot be apprehended in order to infer judgements 
(1 al-umuru l-muqaddarati l-latl la yumkinu ta’aqqulu 1 -ma‘na U-l-taqdlr ).” 81 
Others described the muqaddarat as things that “escape the human mind 
(al-dqul la tahtadl ilayha ).” 82 The point seems to be that the muqaddarat 
are characterized by the sovereign imposition of a norm, without specifica¬ 
tion of either the concrete reason or the larger purpose ( hikmah) that lies 
behind the norm. Instead, the muqaddarat are, as it were, givens; they are 
non-rational in the sense that their logical structure cannot be penetrated. 
Analogical reasoning in the law, on the other hand, requires the jurist to 
explain, by a process of independent legal reasoning, why a certain factor 


his son Abu Muhammad al-Hasan b. Mansur transmitted hadith from the vizier. See Subkl, 
Tabaqat, IV, 318. 

76 SanTani, Qawati', IV, 88. 

77 Razi, Maksut, V, 349, also uses the term taqdirat. 

78 See also Zayla'i, Tabyln, VI, 100. 

79 The hudud are often referred to as ' uqubat muqaddarah. See Peters, Crime and Pun¬ 
ishment, 53. For Hanball definitions, see BaTi (d. 709/1309-10), Mutli', I, 370; Ibn al-Muflih 
(d. 884/1479-80 JMubdi', IX, 43. 

80 Jassas, Fusul, I, 312, speaks of the hudud and the prescribed waiting period of a 
divorced woman as instances of maqadir. See ibid., II, 318, for the miqdar of the duty to 
fast and to perform the rak’ahs of mid-day ( zuhr). Sarakhsi, Usui, II, 111-2, states that “the 
maqadir in the hudud and ' ibadat , for example the numbers of rak’ahs in prayer, are with¬ 
out doubt things in which there is no room for reasoning (ray) so that one may know 
what they are.’’ 

81 AmidI, Ihkam, IV, 65. 

82 Razi, Mahsul, V, 353. For Hanafi references, see Abu l-‘Usr al-Pazdawi, Usui, IV, 1643; 
Ibn al-Humam, Fath, II, 35, III, 319, 443; Ibn ‘Abidin, Radd, III, 210, VI, 407. The Hanafi- 
Maturldl polygraph Qarl, Mirqat, III, 384, reports this principle form MarghinanI as well. 
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(’Illah) occasions the original rule ( hukm al-ast), and with what purpose, 
and then to investigate whether this occasioning factor also occurs in the 
novel case. Consequently, the argument goes, the muqaddarat fall outside 
the scope of legal reasoning altogether. 

This has repercussions for the degree to which the law is perceived to 
be transparent and “rational”: if one understands the muqaddarat to be 
non-rational, the greater one conceives the overlap of the muqaddarat 
with the totality of norms of sharVah to be, the more “non-rational” the 
law will appear. In this regard, it is noteworthy that Hanafi definitions 
of the muqaddarat seem less comprehensive than those of the other 
schools. The Hanballs, for example, also include the portions of inheri¬ 
tance among the muqaddarat , 83 and the ShahT ‘Abd al-Ra’uf al-Munawi 
(d. 1031/1621) was of the opinion that the muqaddarat were “too numerous 
to count”. 84 In other words, while the Hanafis are unabashed about the 
fact that the law includes non-rational elements (i.e., the muqaddarat 
norms), their tendency to define the term rather restrictively allows a sense 
of the overall (or “broad”) 85 rationality of the law. By making the theologi¬ 
cal presuppositions of a well-defined group of norms of the law explicit, 
the Hanafi position safeguards “reason’s ability to know the law”. 

As is suggested by al-Jassas’s reference to the prohibition of punish¬ 
ment in the presence of doubt, there was an added problem for the 
Hanafis with regard to the kind of knowledge that qiyas produces. It was 
widely accepted by both Hanafis and ShafiTs that analogical reasoning 
could only produce knowledge that had a great probability ( ghalabat 
al-zann) of being correct. 86 Probability in the law, with few exceptions, 
was accepted as a given reality of the human interpretive endeavor to 
understand God’s intent in revealing His law to mankind. 87 The Hanafis 
were no exception to this. They agreed that certainty is not a precondition 
for declaring acts obligatory or permissible. 88 Analogical reasoning, they 
argued, is one of the accepted proofs among the sources of the law (hujjah 


83 See Muqrl, Misbah, II, 469; Kaffawl, Kulliyat, I, 690. 

84 Munawi, Fayd, V, 23. 

85 Cf. footnote 2. 

86 SarakhsI, Usui, II, 139, 140. Cf. RazI, Mahsiil, V, 352. Norms derived from analogy 
(unlike those derived through syllogism) can never be said to be logically waterproof. The 
ratio leg is ( ’illah) is a construct which always carries the probability of being false ( shubhat 
al-asl). See Bernand, “Kiyas,” 238a. 

87 Weiss, Spirit, 92; Hallaq, “On Inductive Corrobation,” 6; idem, Origins and Evolution, 
130. 

88 SarakhsI, Usui, II, 139: ‘ilm al-yaqln laysa bi-shartin li-wujub al-’amal wa-la 
li-jawazihi. 
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asliyyak), even if it cannot be considered a method used to arrive at cer¬ 
tain knowledge (filmyaqini ). 89 After all, the Hanafis, from early on, were 
known as avid defenders of the idea that the law must proceed even in the 
absence of absolute certainty. 90 However, with regard to the muqaddarat 
(including the kaffdrat), the Hanafis decided that a critical juncture had 
been reached where the principle of great probability was no longer good 
enough. Given that they were generally favorably disposed toward proba¬ 
bilistic reasoning and thought the logic of the law comprehensible, the 
non-rational domain of the muqaddarat was for them a thorn in the flesh 
of sharVah., to be isolated logically and excised by exclusion from judicial 
reasoning. 

The ShafiTs thought this arbitrary and contradictory. For them, the 
muqaddarat were unexceptional and no different from the rest of the 
revealed ordinances, and therefore very well amenable to analogy. In fact, 
as mentioned above, they refused to grant that the muqaddarat were only 
a small group (jumlah) of the norms of sharVah 91 The ShafiTs imputed 
"non-rational” arbitrariness to the Hanafis in choosing to set apart what 
they considered to constitute the muqaddarat, but not other groups of 
norms in the law. 92 As al-Sam'anl polemically states, 

they do not build the law on sound methodological principles. Rather, they 
have conveniently defined the issues ( wada'u L-masa’il ) according to what 
has seemed correct to them (tara’at tahum). Then, however, with reference 
to the aforementioned issues [the hudud and kaffdrat ], something else 
seemed correct to them, and so they have judged these things to have dif¬ 
ferent norms ( fa-hakamuha bi-ghayri tilka l-ahkam ). 93 

According to al-SanTanl, if one accepts that analogy is one of the sound 
proofs in jurisprudential reasoning that God has given to mankind ( al-qiyas 
dalllu llah ), 94 there is no a priori reason why analogy should be operative in 


89 Ibid., II, 140. Among the four “sources” ( usul) of the law, only the Qur'an, sufficiently 
attested ( mutawatir) Prophetic tradition and consensus can lead to absolute certainty ( Him 
yaqlnt). See Johansen, “Verite et torture,” 148. 

90 Cf. Hallaq, Origins and Evolution, 114. 

91 Nawawr, Majmu', I, 183-4, distinguishes three kinds of muqaddarat: [1] things 
ordained by God in order to establish a precise definition and about which there is no dif¬ 
ference of opinion among the jurists ( taqdlruhu li-l-tahdid bi-la khilaf)-, [2] things ordained 
by God in order to establish a limit within which acts are to be judged and about which 
there is no difference of opinion ( taqdlruhu li-l-taqrib bi-la khilaf)', [3] things about which 
there is difference of opinion. 

92 Ghazali, Mustasfa, II, 91. 

93 Sam'ani, Qawati', IV, 92. 

94 Ibid., IV, 94; Shlrazi, Luma' (tr. Chaumont), 46. 
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some cases, but not in others. In this context, the ShahTs quoted the well- 
known Prophetic tradition telling the story of how the Prophet praised 
Mu'adh b. Jabal, his governor in Yemen, for using his own reasoning ( ajta- 
hidu ra’yl) in cases where no Qur’anic text, Prophetic model or consensus 
was available to him. The Prophet’s approval of Mu'adh’s use of indepen¬ 
dent reasoning, according to the ShahTs, was unconditional ( mutlaq ). For 
them, this proved the general permissibility of analogical reasoning in ail 
areas of the law. 95 In sum, the ShahTs felt no qualms about subjecting 
the “things ordained by God” to qiyas. Al-Sam'ani goes on to affirm that 
analogical reasoning always applies in general (fi l-jumlah ). 96 

Another jurist of the 5th/nth century, Abu Ishaq al-ShlrazI (d. 476/1083) 
also discusses the issue of whether the kaffardt deserve to be treated sui 
generis at some length. His opponents the Hanafis, he begins, argue thus: 

Hadd was revealed to repel and as a deterrence from transgressions, and 
kaffarah was legislated for the atonement of sin. Only God knows what repels 
from sins and what atones for sins. Likewise, only God knows how to specify 
a norm that is characterized by a numerical value ( kukm bi-miqdar ) ... It is 
not permitted to establish anything of this by way of analogical reasoning. 

Al-ShlrazI draws attention to God’s purpose ( hikmah ) in decreeing the 
hudud and kaffardt, which according to the Hanafis, remains unfathom¬ 
able under all circumstances. Although al-ShlrazI sidesteps the awkward 
question of the arbitrariness of the muqaddarat s numerical dimension, 
he refuses to capitulate in front of the Hanah attitude. In response, he 
offers the following reasoning: 

If this were a way to destroy qiyas in this context it would be a way to 
destroy qiyas with regard to all other norms as well. The deniers of qiyas 
who declare qiyas void argue along these lines. They say: “The norms [of 
the Law] are revealed for the benefit ( maslahah ) of all legally responsible 
Muslims (al-mukallafun), and only God knows of what this benefit consists. 
Therefore qiyas is void altogether!” However, if it is false to say this about the 
declaring void of qiyas in the first place, then it is also false to say it here . 97 

Al-ShlrazI polemically links the Hanafis to the “deniers of qiyas,’’ that is 
primarily, the Shfls and Zahirls. He is in line here with al-Ghazall (d. 
505/1111) 98 and al-Sam c anI," both of whom state that the exact reason that 


95 Amidi, Ihkam, IV, 64. 

96 Sam'ani, Qawati', IV, 94. 

97 ShlrazI, Wusul, II, 240. 

98 Cf. Laoust, La politique, 177. 

99 Sam'ani, Qawati', IV, 95. 
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produces the benefit ( maslahah ) residing in the expiatory act may not 
be known, but that this does not preclude that the same benefit may be 
produced by way of analogical transfer to novel cases. If a type of behavior 
necessitating kaffarah is found in a similar situation, this is enough to jus¬ 
tify the analogical extension of the kaffarah from the original to the novel 
case. Thus, for example, the kaffarah for breaking the fast in Ramadan 
(kaffarat Ramadan) is applicable, by analogy, to breaking the fast dur¬ 
ing the time that a Muslim has set aside to make up for a missed fast in 
Ramadan (fi qadcd Ramadan )} 00 

Continuing this line of argument, the Shafi‘1 al-Amidl (d. 631/1233) 
states that “the rule which is extended from the principal case to the novel 
case necessitates either a divinely ordained punishment and an expiatory 
act in as much as this [necessity] is obligatory (min haythu huwa wujub)". 
As al-Amidl affirms, “this [necessity] is something that can be known.” 101 
What al-Amidl is saying here is that, for example, the number of poor 
people one has to feed as kaffarah for the breaking of an oath is indeed 
something whose purpose eludes human reason. Indeed, why should one 
feed ten and not, for example, twelve? Therefore, if a kaffarah is extended 
to a novel case, this numerical value (i.e., feeding ten of the poor) must 
not be changed. However, what can be known, regardless even of any con¬ 
sideration of maslahah or hikmah, is that that law stipulates this expiatory 
act for the novel case. 

In sum, as the Shafi'Is argued, not only are the muqaddarat hardly dif¬ 
ferent from other realms of the law, but also the hidden wisdom of the 
muqaddarat remains untouched in the process of analogical reasoning. 
The Hanafis, on the other hand, in the absence of certainty, preferred to 
exempt certain realms of the law from probabilistic reasoning, namely 
those whose causal structure seemed to them to lie uniquely with God, 
that is, the muqaddarat. But this triggered the problem of how one was to 
define the muqaddarat. As indicated above, the Hanafis tended to circum¬ 
scribe the concept rather narrowly, emphasizing the hudud and kaffarat. 
The ShafiTs’ definition, on the other hand, included a number of other 
areas, “too numerous to count”. 


100 See Jassas, Fusul, IV, 107, who, as a Hanafl, rejects this position. 

101 AmidI, Ihkam, IV, 66. 
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4. Theological Dimensions: Grave Sins and Salvation in Ash'arite 
and MaturId! Kalam 

The ShafiTs, or so it would seem, had a point in accusing the Hanafis of 
a certain arbitrariness. Why single out the kaffarat and the kududl Other 
groups of norms—such as the portions of inheritance ( fara’id )—are also 
characterized by the imposition of a numerical value ( miqdar ), but they 
appear to escape the Hanafi rejection of qiyas reasoning. For the sake of 
argument, let us assume that al-SanTani and the ShafiTs were right in 
claiming that the Hanafis were, as al-SanTani implies, acting capriciously 
in singling out these groups of norms of the Law, that they intuitively fol¬ 
lowed what “seemed to them correct ( ma lara'al Lakum)," and that their 
discussions of the muqaddarat was a post facto attempt to explain this 
intuition. Might there perhaps be a theological argument associated with 
this controversy that could help to explain the position of the Hanafis? 
Could theological commitments in any way account for the Hanafis’ deci¬ 
sion to limit the scope of the kaffarat by disallowing qiyas in them? And 
conversely, was there anything in the credal tenets the ShafiTs embraced 
that facilitated their acceptance of qiyas in the kaffarat ? 

Let us begin with the assumption that the theological significance of 
expiatory acts lies in the promise of salvation that they imply. The kaffarat 
constitute an opportunity to make up for sins. As suggested above, the pro¬ 
liferation of hadlths specifying kaffarat even for the kalxVir was of concern 
to those who insisted on the reality of the threat of punishment (ai-wa’id) 
for the Muslim grave sinner. Similarly, the growth of the kaffarat by way 
of qiyas must have been bothersome to the proponents of al-wa’ld, such 
as the Kharijites and, in the time of al-Jassas, the Mu'tazilah. 102 ft could 
be said, therefore, that al-Jassas’s rejection of analogical reasoning in the 
kaffarat and hudud is in line with his Mu'tazilite leanings. 

However, as is well known, most later Hanafi jurists, especially those 
stemming from Transoxania, were not Mu'tazilites in theology but tended 
to follow the school of the “people of Samarqand,” that is, Maturidism. 
Siraj al-Din ‘All b. ‘Uthman al-Ushi al-Farghani (fl. 569/1173), for example, 
was a Hanafi jurist who, next to an influential furu’ work, 103 also wrote 


102 van Ess, Theologie und GeseLlschaft , III, 265 (Abu 1 -Hudhayl, d. ca. 227/841), IV, 509, 
IV, 648. On the Mu'tazilite insistence that al-wa‘ld is directed to all sinners, see further 
Weiss, Search, 389-91; Zysow, “Economy of Certainty,” i26ff., esp. 133-42. 

103 tJshi, Fatawah. 
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a Maturidite theological treatise. 104 Likewise, Abu 1 -Barakat ‘Abd Allah 
al-Nasafi (d. 710/1310), who penned an influential Hanafi fu.ru' work, the 
Kanz al-daqa’iq, also wrote a famous Maturidite creed, the ' Umdat 'aqldat 
ahl al-sunnah wa-l-jamd'ah . 105 What, then, was the Maturidite position on 
al-wa'ld, to what extent did it echo Mu'tazilite notions, and how did it dif¬ 
fer on this issue from Ash'arism, the dogmatic school of thought to which 
most Shaft c i jurists subscribed? 

In most scholarly accounts of the history of kaLam, Maturidism is con¬ 
trasted with the Kharijite and Mu'tazilite confessions and is considered, 
alongside Ash'arism, as one of the two main schools of Sunni “ortho¬ 
doxy”. The doctrinal differences between Maturidism and Ash'arism 
have received relatively little attention in Western Islamic studies. Wil¬ 
helm Spitta, in his book on al-Ash'ari (1876), 106 and Jean Spiro, in his 
short study devoted to al-Maturldl (1904), 107 both followed some of the 
late-medieval Muslim scholars in their assessment that these differences 
were inconsequential. Ignaz Goldziher, in his Vorlesungen tiber den Istam 
(1910), cemented this perception by judging that “it is not worth going 
into the petty differences of these two closely related doctrines”. 108 Argu¬ 
ably, this judgment is simplistic; it reflects the tendency of writers such 
as the Egyptian Taj al-DIn al-Subkl (d. 771/1370) and the Ottoman Abu 
‘Udhbah ( //. 1125/1713) to seek ways to harmonize Ash'arite and Maturidite 
positions. 109 Not only did al-Maturidi’s theology differ considerably from 
that of al-Ash'ari, as Ulrich Rudolph’s groundbreaking study (1996) has 
demonstrated, but also, especially after the demise of Mu'tazilite theology 
toward the end of the ‘Abbasid period, Maturidism continued to develop 
away from Ash'arism, since the Transoxanian theologians who acknowl¬ 
edged al-Maturidi (d. 333/944) as their master did not merely echo his 
ideas. 110 In the 6th/i2th century in particular, Maturidism took a new 


104 Ushi, Lamiyyah. See Gilliot, "La theologie musulmane,” 164. 

105 The 'Umdah of Abu 1 -Barakat al-Nasafi has long since been known to Western schol¬ 
arship through the 1843 edition of William Cureton. On his Kanz al-daqa'iq, the famous 
Hanafi jurist Ibn Nujaym (d. 970/1563) wrote his commentary al-Bahr al-ra’iq. See Schacht, 
“Ibn Nudjaym,” 901. 

106 Spitta, Geschichte, 112S. 

107 Spiro, “La theologie,” 294. 

108 Goldziher, Vorlesungen, 117. 

109 Rudolph, Maturldl, 8-10. 

110 Tritton, Muslim Theology, 176. Rudolph notes that the khilaf literature of the later 
Middle Ages, such as al-Bayadl Zadeh’s Isharat al-maram, describes controversial issues 
that arose after the time of al-Maturidi and al-Ash‘ari. See Rudolph, Maturldl, 356. 
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direction, acquiring a “distinctly rationalist flavor” 111 which was aimed, 
Inter alia, against the Ash'arite doctrine of extreme voluntarism in matters 
eschatological. 112 Thus, with regard to the question of the punishment of 
the grave sinner, Louis Gardet has observed, in passing, a "notable diver¬ 
gence” between the two schools. 113 

In what exactly did this “notable divergence” consist? As has been 
shown, al-Maturidi’s position regarding the grave sinner ( murtaklb , or 
sahib al-kablrah ) remains largely faithful to Abu Hanlfah’s Murji’ite views, 114 
even if the remainder of his K. al-Tawhld goes beyond Abu Hanlfah’s views 
in significant respects. 115 Indeed, in the passage al-Maturidi devotes to the 
question of the grave sinner, he is more occupied with refuting Kharijite 
and MiTtazilite lines of thought rather than any Ash'arite doctrine. 116 

In his al-Tamhid Li-qawa’id al-tawhld, the important reviver of 
al-Maturldl’s legacy in Transoxania, Abu 1 -Mu‘In al-Nasafi (d. 508/1114), 
appears to follow al-Maturldl’s Murji’ite position. According to Abu 
1 -Mu‘In, there are two possible judgments ( hukman) awaiting the Muslim 
sinner. It is possible that God will forgive him (jawaz al-maghfirah ) and 
that he will enter Paradise without further ado. However, it is also pos¬ 
sible that he will be punished for some time in hell; but in no case will he 
remain in hell eternally, as the MiTtazilah had claimed. 117 Abu 1 -MuTn’s 
Tabslrat al-adillah, though marking the beginnings of Maturidite-Ash'arite 


111 Madelung, “Spread of Maturldism,” 134. 

112 Ibid., 135. Cf. n. 67, where Madelung draws attention to “the Ash'arite doctrine that 
it would not be a violation of divine justice for God to punish the obedient (cf. Subkl, 
II, 267).” On the growing opposition between Hanafis and ShafiTs in the 6th/i2th cen¬ 
tury, see further ibid., 138. See the summary of the Ash'arite position in Wensinck, Muslim 
Creed, 184: “[I]t seemed theoretically (’aqlan) possible to some dogmatists that the Faithful 
should dwell in Hell for ever on account of their sins, and that the infidels should dwell in 
Paradise for ever on account of divine forgiveness”. 

113 See Gardet, Dieu, 304. 

114 Gilliot, “La theologie,” 158; Madelung, “Spread of Maturldism,” 123; Rudolph, Maturidi, 
350. Maturidi concurred with the view expressed by Abu Hanlfah in the first Risalah 
addressed to ‘Uthman al-Battl. Cf. ibid. 343. 

115 Ibid., 354. 

116 Cf. Maturidi, Tawhld, 334-8. (Unfortunately, I have not been able to access the new 
edition of al-Maturldl's K. al-Tawhld by Bekir Topaloglii and Muhammad Aru^i [Ankara: 
iSAM, 2005].) This was a line of reasoning followed by all later Maturidites. See, in addition 
to the works discussed in the text, Lamishi, Tamhid, 122-3; Qarl, Daw‘, fols. 51-56; al-Bayadi 
Zadeh, Isharat, i8gff. 

117 Abu 1 -Mu‘In al-Nasafi, Tamhid, 77-8. The early Mu'tazilah and Abu 1 -Hudhayl 
(d. ca. 227/841) insisted on eternal punishment for the Muslim grave sinner. Abu 1 -Hudhayl 
distanced himself in this respect from the Basran Murji’ah. See van Ess, Theologie und 
Gesellschaft, III, 265, IV, 509. 
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polemics, 118 at first sight also appears to put a focus on the Maturidites’ 
opposition to the Mu'tazilah, in particular with regard to the question 
of whether the Qur’anic threat of punishment in hell is directed to all 
sinners (the qawl bl-l-’umum of the Mu'tazilah). 119 Abu 1 -Mu‘in argues 
against the Mu'tazilah and, it seems, in favor of the qawl bl-l-waqf (i.e., 
avoiding the ‘ umum understanding of al-wa c ld), a position with which the 
Ash'a rites concurred. 120 

However, in another of Abu 1 -MuTn’s theological tractates, the Bahr 
al-kalam, one comes across a surprisingly severe view concerning the 
impact of grave sins on one’s prospect of salvation. Abu 1 -Mu‘in states 
categorically that there is no repentance for grave sins if these sins are 
committed knowingly. For example, deliberate fornication with a mar¬ 
ried woman, abandoning of prayer, zakat and fasting cannot be annulled 
( turfa’u ) by repentance. Abu 1 -Mu‘in then underscores the possibility that 
God may punish the grave sinner, quoting the Qur’anic promise of pun¬ 
ishment: “He shall take you [i.e., punish you] in accordance with what 
your hearts have done (yu’akhidhukum bi-ma kasabat qulubukum )’’. 121 

In the light of this passage, Abu 1 -Mu‘In’s espousal of al-qawl bl-l-waqf 
turns out to be less unequivocal than would appear at first sight. Another 
look at the Tabsirat al-adlllah is revealing in this regard. True, Abu 1 -MuTn 
states that Abu Hanifah’s Murji’ite position regarding the grave sinner is the 
correct one, but then he launches an open attack on one group among the 
Murji’ah whom he calls “the corrupt Murji’ah” ( al-murj'Cah al-khabtthah). 
These are people “who claim that no Muslim is ever punished for a grave 
sin, and that, in the same way in which a good deed is to no avail if there 
is no faith, an evil deed does not do any harm when there is faith.” 122 He 
goes on to criticize the idea that only the ay at al-wa c d but not the ay at 
al-waTd must be understood to apply in the general ( ‘umum ) sense, a 
position which his opponents defend on grounds of the notion that the 
ay at al-wa'd “are more true to what is known about God’s attributes of 
mercy and forgiveness ( al-rahmah wa-l-’afw wa-l-ghufran)’’ . 123 With this 


118 Madelung, “Abu 1 -Mu‘In al-Nasafi,” 319. Cf. Gilliot, “La theologie,” 161; Rudolph, 
Maturldl, 6, 359-60. 

119 Abu 1 -Mu‘In al-Nasafi, Tabsirat, II, 766-67. Cf. Zysow, “Economy of Certainty,” 135- 
42; Tillschneider, Entstehunq, 146-49,166-86. 

120 Ibid., 148. 

121 Abu l-Mu‘In al-Nasafi, Bahr, 45. 

122 Idem, Tabsirat, II, 766. Abu 1 -Mu‘in goes on to say that “this is what is reported from 
Muqatil b. Sulayman, the author of the tafslr." 

123 Ibid., 774. 
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one-sided characterization, Abu 1 -Mu‘in does not agree. Instead, he insists 
on the broad applicability of both the ay at al-wa c d and the ay at al-wa c ld. 
He merely exempts from the latter the verses that speak of eternal pun¬ 
ishment which, as he reassures his readers, is reserved exclusively to the 
unbelievers. Thus, he concludes that “the punishment of the believer in 
accordance with his sin is not impossible according to reason, and there 
is no indicator in revelation that this is not possible; there are many tradi¬ 
tions about this.” 124 While this is not a case of qawl bi-l-dmum, it is also 
more than a simple qawl bi-l-waqf. It is a middle position between the rig¬ 
orism of the Mu'tazilah and the voluntarism of the Ash'arites, a position 
which gives considerable room to reason’s ability to predict punishment 
for Muslim sinners, temporary though it may be. 

One of Abu l-Mu c In’s commentators, Najm al-DIn Abu Hafs al-Nasafi 
(d. 537/1142), in his famous creed, points out that “the punishment for 
unbelievers and for some sinful believers is in accordance with God’s 
knowledge and will”. 125 This is tantamount to saying that it would be 
against God’s will not to punish “some” Muslim sinners. The introduc¬ 
tion of the concept of God’s will marks a shift of emphasis from Abu 
1 -MuTn’s exposition of the problem. It implies that God can in theory for¬ 
give “some” sinners but never all: the majority are likely to be punished. 
A couple of decades later, another Transoxanian mutakallim, Nur al-DIn 
Ahmad al-Sabunl (d. 58o/n84), also leans in this direction. He reports the 
opinion of “some” (presumably the Mu'tazilah) that the Qur’anic threat of 
punishment is a general statement directed against all grave sinners, and 
that if some were to be exempted from this threat, this would produce 
a khulf fi l-khabar, that is, a logical inconsistency in revelation, which, 
it is understood, is an impossibility. 126 Al-Sabunl then states that the 
Maturldites are actually not so far from this position, acknowledging that 
“some of our people have embraced the principle of the general nature of 
al-wa’Id and that it is directed against all transgressors ( c usat )”. 127 At the 
same time, he hastens to add that “to renege on the threat of punishment 
is an act of magnanimity ( karam ), and this is something that is possible 
for God,” concluding that if some (but again, not all) of the transgressors 


124 Ibid., 775. 

125 Abu Hafs al-Nasafi, Aqldah (tr. Watt), 82. 

126 SabunI, Bidayah, 142. 

127 Ibid. 
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('ustit ) are exempted from the general nature of al-wa c ld, this would not 
be a khulfft l-khabar. 12S 

Overall, in the course of the 6th/i2th century, Maturidite authors dis¬ 
tanced themselves from the Ash'arites (as well as the “corrupt Murji’ah”) 
whose shoulder-shrugging acceptance of divine voluntarism, combined 
with their naive trust that God’s mercy would eventually outweigh His 
wrath, 129 they found unconvincing and too optimistic. Later Maturidite 
authors picked up on the argument mentioned by al-Sabuni by stress¬ 
ing the logical impossibility of khulf al-wa‘ld. For example, Abu 1 -Barakat 
Abd Allah al-Nasafi (d. 710/1310), in his ’Umdat i aqldat ahl al-sunnah wa-l- 
jama’ah, points out that “it is impossible that the [divine] promise ( wa’d ) 
be retracted,” but that this is equally true with regard to al-wa’ld . 13 ° From 
the 6th/i2th century onwards, the Maturidites, in other words, moved 
from affirming the logical possibility that God will punish Muslim sinners 
towards stating the logical impossibility that He will not. This is also how 
the Egyptian Taj al-Din al-Subki (ShahT-Ash'arite, d. 771/1370), keen as he 
may have been to harmonize Ash'arite with Maturidite teachings, saw 
the problem. In his Qastdah nuniyyah, al-Subki first presents the Ash'arite 
position of extreme voluntarism, stating that, 

according to us, God can punish the obedient and reward those who trans¬ 
gress ( al-’asun ). Every gift ( ni’mah) of Him is [a sign of His] grace, and every 
punishment ( niqmah ) of Him is [a sign of His] justice. There is no limitation 
imposed on His power ( mulkuhu ), and there is nothing that motivates Him 
toward any of His actions . 131 

The Maturidites (whom al-Subki calls ashab Abl Hanifah 132 ), on the other 
hand, “say that punishment of the disobedient ( c asi) is a necessity, as is 


128 Ibid., 143. Cf. al-Bayadi Zadeh, Isharat, 195: “The thought that it is likely that both 
[reward and punishment] will occur (ghalabat zann al-wafa’) is enough to arouse desire 
[of paradise] and fear [of hell]. To allow for [the possibility of God’s] abandoning [either 
of the two] does not detract from this.” 

129 Cf. the hadlth qudsl that “My mercy outweighs my wrath ( inna rahmatl taghlibu 
ghadabt)" (Bukhari, Sahib, Tawhld 15 und passim) which Ash’ari writers liked to quote, 
for example al-Ghazall in his Ihya 'ulum al-dln (tr. Winter, 253). The fortieth book of 
al-Ghazali’s Ihya’, the K al-Mawt wa-umiir al-akhirah, is devoted to the afterlife; it is sig¬ 
nificant that al-Ghazall, while also describing the punishment of sinners in hell, ends with 
a section on God’s mercy and on paradise. 

130 Abu 1-Barakat al-Nasafi, 'Umdat, 34-5. 

131 Subki, Qasldah nuniyyah, 70-1. 

132 He does so although he is really referring to the teachings of al-Maturldl and his 
school. See Rudolph, Maturldl, 7, 9. Subki reacts to the presence of Hanafi-Maturldites in 
Syria and Egypt. See Madelung, “The Spread of Maturidism,” 166. 
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the reward for the obedient, and that the opposite is logically impossible.” 133 
The Ottoman ‘Abd al-Rahim b. ‘All Shaykhzadeh (d. 944/1537) reiterates 
this point, this time from the Maturidite perspective, citing as his witness 
the ’Umdah. of Abu 1 -Barakat al-Nasafi. 134 He then goes on to explicate the 
Hanafi (i.e., Maturidite) rejection of kkuif al-wa’ld: 

The Hanafis have argued that to break the promise of punishment would be 
a change ( tabdlL ) of [God’s] word. God said: “What I [once] said, will not be 
changed. Verily, I do not do injustice to people (50:29)”. They argue that [if 
one says the opposite] one [also] must declare it possible that God tells a lie 
when He pronounces a threat; however, the ijma’ is to declare His message 
free from this. 135 

The process described here culminates in the words of al-Laqani 
(d. 1041/1631), who states that the Maturidites hold it to be “mandatory 
that some of those who have committed a grave sin are punished”. 136 God, 
one infers, can theoretically grant absolute pardon to a grave sinner in 
an act of specification ( takksls ), but He cannot absolve all sinners from 
punishment. In fact, one can be sure that some (or indeed most) believing 
grave sinners will be in hell, if not forever, then at least for an extended 
period of time. According to the Maturidites, then, the default case is pun¬ 
ishment for aU Muslim sinners. 

In sum, despite the tendency to downplay differences, 137 the Maturidites 
by and large affirmed, against the Ash'arites, that absolute pardon for 
the Muslim grave sinner is merely a theoretical possibility, but that tem¬ 
poral punishment is the more likely case. This is not to deny that the 
Maturidites held, with the Ash'arites, that all grave sinners were believ¬ 
ers and that, in the long run, they would be taken into paradise. But the 
degree of certitudo salutis reflected in the writings of the MaturidI theo¬ 
logians quoted above is significantly below that which one encounters in 


133 Subkl, Qasldah nuniyyah, 71. He adds that “according to al-Ash‘ari, however, reason 
is no judge ( al-'aqlu taysa bi-kakimin).” 

134 Shaykhzadeh, Nazm, 211-3, on the question of whether God can break his promise 
of punishment (khuif al-wa'Zd). Gardet, Dieu, 304, n. 3, refers to the K. Nazm al-fara‘id 
as a good summary of the Maturidite position. The text edited by Bassam al-Jabl under 
Shaykhzadeh’s name also cites, in the same paragraph, al-Laqani's (d. 1041/1631) al-Sharh 
ai-kablr and ‘All al-Qarl al-HarawI's (d. 1014/1606) Shark ai-fiqh at-akbar. Obviously, both 
these authors died after Shaykhzadeh, and therefore must have been interpolated by the 
later transmitters of Nazm al-fara’id. See the introduction of the editor Bassam al-Jabl, 
31-2. 

135 Shaykhzadeh, Nazm, 212. 

136 Laqani, Jawharat, verse 117. 

137 Cf. Abu ‘Udhbah, Rawdah, 115. Rudolph, MaturidI, 12, also counts al-Bayadl Zadeh 
among the “harmonizers”. 
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Ash'arite formulations. According to al-Ash c ari, Muslims ought to believe 
that “if God wills, He punishes them [the grave sinners], and if He wills, 
He forgives them”. 138 However, beyond this basic espousal of voluntarism, 
shared by the Maturidites, the Ash'arites displayed a more pronounced 
tendency to emphasize that God shows kindness to humankind and will 
pardon the sinner. 139 

Psychologically, here would indeed seem to be a “notable divergence” 
between the two schools. The Hanafi-Maturidites were closer to feeling 
that salvation was uncertain, even for the believers. The Maturidites’ view 
of man’s uncertain capacity to achieve salvation was never as extreme as 
that of the Mu'tazilites, but at least some of the latter’s “pessimistic view 
of the hereafter” ("pessimistische Jenseitsanschauung”) 140 survived in their 
theology, in the same way in which Hanafi usul al-fiqh remained close, in 
certain respects, to Mu'tazili principles: most Central Asian Hanafi us u Its 
embraced the qawL bi-l-’umum in legal hermeneutics. 141 

5. Conclusions 

In conclusion, we are brought back to the question of the relationship 
between 5th/nth-century usuLl views of the kaffarat and 6th/i2th-century 
theological discussions about the status of the grave sinner, the murtakib 
al-kablra. How then, if at all, are these two doctrines related? 

To recapitulate: the Hanafi usulis’ rejection of qiyas in the kaffarat, at 
first sight, appears to undermine the law’s “rationality,” while the Shafi'ls’ 
defense of it seems to give “reason’s ability to know the law” greater sway. 
However, the Hanafis were in fact motivated by their desire to preserve 
the internal coherence of the legal system by making the few non-rational 
“givens” of the law (i.e., the muqaddarat) explicit, in order to then excise 
them from the scope of judicial reasoning. Once they had accomplished 
this, a legal framework within which the jurists were free to speculate 
about new norms and meanings remained intact. The ShahTs, on the 
other end, by refusing to define the muqaddarat narrowly and to exempt 
them from qiyas procedure, blurred the line between what was simply 
“ordained” by God and what was available to human reasoning. In the end, 
the Hanafis and the Shafi'ls mutually accused each other of non-rationality 


138 Ash'ari, Ibanah, 9-13 (tr. Watt, 44). Cf. the similar creed in idem, Maqalat, 290-97. 

139 Abu ‘Udhbah, Rawdah, irs: jada ft haqq al-’ibad bi-l-ihsdn... bi-tark al-’iqab. 

140 See Goldziher, Richtungen, ^5-69. 

141 Zysow, “Mu'tazilism and Maturidism,” 264. 
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because the rationality each of them pursued was of a different kind: the 
Hanafis aimed for rationality ab initio, while the Shafi'Is were satisfied 
with rationality post hoc. Both, however, strove to safeguard the consis¬ 
tency of reasoning within the legal system of sharVah. 

This article has argued that Maturidism, at least in its 6th/i2th-century 
incarnation, developed away from the Ash'ari doctrine of sins and sal¬ 
vation in significant respects. Maturidite theologians came to emphasize 
that punishment of the grave sinner in hell was rather likely and, in the 
greater scheme of things, even necessary. This punishment may have 
been conceived of as temporary and purgative, preparing the sinners for 
their eventual redemption in paradise, but a formidable prospect it must 
have been nevertheless, and psychologically far from anodyne. In conse¬ 
quence, Goldziher’s statement about the “pure optimism” of “orthodox” 
Sunni eschatology, 142 needs to be adjusted in this light, unless one wants 
to exclude Maturidism from Islamic “orthodoxy”. 

The development of the Maturidi position vis-a-vis the status of the 
grave sinner away from the Ash'arite certitudo salutis and toward a miti¬ 
gated form of pessimism can be traced to the 6th/i2th century. Was this 
shift in theological doctrine anticipated by the Hanafi-ShafiT debate a cen¬ 
tury earlier about the permissibility of qiyas in the kaffarat 7 . The Hanafis’ 
reluctance to widen the scope of the kaffarat through the use of qiyas, an 
usuli position which had Mu'tazilite precursors (in both fiqh. and kalam) 
but came into full swing during the early Saljuq period, indeed appears 
to foreshadow the development in Maturidite theology toward a more 
rigoristic outlook on the chances of salvation for the Muslim sinner. Their 
view that the threat of al-wa’ld had to be taken seriously is in line with 
their reluctance to widen the scope of the kaffarat, since expiation cor¬ 
rodes the logical link between sin, whether minor or grave, and punish¬ 
ment. On the other hand, the ShafiTs, most of whom were followers of 
Ash'arism, 143 tended to have a more optimistic vision of the hereafter, and 
therefore thought qiyas in the kaffarat permissible. Thereby they broad¬ 
ened the scope of opportunities for expiation of sins. It is perhaps no 


142 Goldziher, Richtungen, 160. For similar views, see Wensinck, Muslim Creed, 49; van 
Ess, Flowering, 42; idem, Theologie und Gesellschaft, IV, 677-8; Smith/Haddad, Islamic 
Understanding, 81. 

143 It must be noted, however, that not all ShafiTs were Ash'arites. See Madelung, 
“Spread of Maturidism,” 109-10. 
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coincidence that works dedicated to the kaffarat were written predomi¬ 
nantly by Shaffil-Ash'arite authors. 144 

In conclusion, this article suggests that the rejection of qiyas in the 
kaffarat among the Hanafi usulls of the late-classical period shows an 
elective affinity with a certain theological preference, that is, a position 
of Heilsungewissheit peculiar to the Maturidite doctrine of salvation, with 
echoes of earlier, Mu'tazilite views. Whether this reflects a working out in 
theology of the implications of a legal doctrine, or whether both reflect 
a background concern with the need for sinners’ punishment—both on 
logical and psychological grounds—we cannot and should not attempt 
to determine. What seems unlikely, however, is that the two traditions 
existed in a vacuum or that they were completely uninfluenced by one 
another. Suffice it to say that the adjustments that were made to the 
Maturidite doctrine of salvation from the 6th/i2th century onwards reso¬ 
nate in suggestive ways with a bitter dispute between Hanafi and Shafi'i 
usiills a century or so earlier, that of how to deal with the kaffarat, a prob¬ 
lem which, presumably, the angels in heaven’s High Council discuss to 
this day. 


Bibliography 
1. Sources 

Abu ‘Udhbah al-Hasan b. ‘Abd al-Muhsin (d. 1172/1758), al-Rawdah al-bahiyyah 
fi-ma bayna 1 -Ash.a‘irah wa-l-Maturldiyyah. In Bassam ‘A. al-Jab! (ed.). Al-Masd’il 
al-khilafiyyah. bayna al-Ashatrah wa-l-Mdturldiyyah. Limassol: al-Jaffan wa-al- 
Jab! lil-Tiba‘ah wa-al-Nashr; Beirut: Dar Ibn Hazm, 2003, pp. 79-163. 
al-Amidi, Sayf al-DIn Abu 1 -Hasan ‘All b. Muhammad (d. 631/1233). Al-Ihkam ft 
usul al-ahkam. 4 vols. Edited by S. al-Jumayll. Beirut: Dar al-Kitab al-‘ArabI, 

1404/1983- 

al-Ash‘ari, Abu 1 -Hasan ‘All b. Isma'Il (d. 324/935-6). Al-Ibanah i an usulal-diyanah. 
Hyderabad: Da’irat al-Ma‘arif al-Nizamiyyah, i32i/[igo3]). Partial translation by 
William Montgomery Watt. Islamic Creeds. Edinburgh: Edinburgh University 
Press, 1994, pp. 41-7- 

-. Maqalat al-lslamiyyln. Edited by Helmut Ritter. Istanbul: Devlet Matbaasi, 

1929-30- 


144 See footnote 56. The fact that the Hanafis were in general more suspicious of hadith 
may also have contributed to this. Cf. Makdisi, Ibn AqlL. 



CHRISTIAN LANGE 


170 

al-Ba‘lI, Abu ‘Abd Allah Muhammad b. Ab! 1 -Fath (d. 709/1309-10). AL-Mutli' ' ala 
abwab al-Muqni'. Edited by Muhammad Bahlr al-Adlabi. Beirut: al-Maktab 
al-Islaml, 1401/1981. 

al-Basri, Abu 1 -Husayn Muhammad b. All (d. 436/1044). AL-Mu'tamad. 2 vols. 
Edited by Khalil al-Mays. Beirut: Dar al-Kutub al-‘Ilmiyyah, 1403/1983. 

al-Bayadl Zadeh (d. 1098/1687), Kamal al-Din Ahmad b. Husam al-Din (d. 1097/ 
1687). Isharat al-maram min 'ibarat al-imam AbiHanifah al-Nu‘man. Edited by 
Ahmad Farid al-Mazyadl. Beirut: Dar al-Kutub al-Tlmiyyah, 2007. 

al-Bukhari, Muhammad b. IsmaTl (d. 256/870). Sahih. Edited by Muhammad 
Nizar Tamlm and Flaytham Nizar Tamim. Beirut: Sharikat Dar al-Arqam b. Abi 
Arqam, n.d. 

al-Darimi, Abd Allah b. Abd al-Rahman (d. 255/869). Sunan. 2 vols. N.p.: Dar 
Ihya’ al-Sunnah al-Nabawiyyah, [1970]. 

al-Dhahabi, Shams al-Din Muhammad b. Ahmad (d. 748/1348). K al-Kaba’ir. 
Beirut: al-Maktabah al-Umawiyyah, 1389/1970. 

al-Ghazali, Abu Hamid Muhammad (d. 505/1111). Al-Mustasfafi ‘LLm al-usul. 2 vols. 
Bulaq, 1322/1904. Repr. Beirut: Dar al-Arqam, 1994. 

-. Ihya’ 'ulum al-din. Beirut: Dar al-Ma‘rifa, n.d. Partial translation by Timo- 

they Winter. The Remembrance of Death and Afterlife: Book XL of the Revival of 
the Religious Sciences. Cambridge: Islamic Texts Society, 1989. 

Hajjl Khalifa (Katip (Jelebi) (d. 1067/1657). Kashf al-zunun. 6 vols. Beirut: Dar al- 
Kutub al-Tlmiyyah, 1413/1992. 

al-Hakim al-Tirmidhl (fl. late 3rd/9th c.). Al-Manhiyat. Edited by Muhammad 
Zaghliil. Beirut: Dar al-Kutub al-Tlmiyyah, 1404/1986. 

Ibn Abidin, Muhammad Amin b. ‘Umar (d. 1836). Radd al-muhtar. 7 vols. Edited 
by Husam al-Din Farfur. Beirut: Dar al-Fikr, 1421/2000. 

Ibn Abi 1 -Dunya, Abd Allah b. Muhammad (d. 281/894). Man ‘asha ba‘da l-mawt. 
Edited by Abd Allah Muhammad al-DarwIsh. Beirut: Alam al-Kutub, 1986. 

-. Al-Marad wa-l-kajfdrat. Ms. Zahiriyyah Majmu c 76. 

Ibn Hajar al-Asqalanl, Abu 1 -Fadl Ahmad b. ‘All (d. 852/1449). Al-Khisal al- 
mukaffrah li-l-dhunub al-muqaddamah wa-l-mu'akhkharah. Edited by Jasim 
al-Fuhayd al-Dawsarl. Kuweit: Maktabat al-Sahwah al-Islamiyyah, [1989]. 

-. Lisan al-mizan. 3rd ed. Beirut: Mu’assasat al-ATaml, 1406/1986. 

Ibn Hajar al-Haythaml, Ahmad b. Muhammad (d. 974/1567). Al-Zawajir ‘an iqtiraf 
al-kaba’ir. Edited by Muhammad Mahmud Abd al-AzIz. Cairo: Dar al-Hadlth, 
1994- 

Ibn Hanbal, Ahmad b. Muhammad (d. 241/855). Musnad. Cairo: n.p., 1368/14949- 
50]. 

Ibn al-Humam, Kamal al-Dm Muhammad b. Abd al-Wahid (d. 861/1457). Path 
al-qadir. Beirut: Dar al-Fikr, n.d. 

Ibn Majah, Abu Abd Allah Muhammad b. Yazld (d. 273/887). Sunan. 4 vols. 
Edited by Muhammad Fu ad Abd al-Baql. Beirut: Dar al-Fikr, n.d. 

Ibn Manzur, Muhammad b. Mukarram (d. 7ii/[i3ii-i2]). Lisan al-‘arab. 15 vols. 
Beirut: Dar Sadir, [1955-6]. 

Ibn al-Muflih, Abu Ishaq Ibrahim b. Muhammad (d. 884/1479-80). Al-Mubdi‘ft 
shark. al-Muqni‘. Edited by Zuhayr al-ShawIsh. Beirut: al-Maktab al-Islaml, 1974. 


SINS, EXPIATION AND NON-RATIONALITY IN FIQH 


171 


Ibn al-Qunfudh al-Qusantini, Ahmad b. Husayn (d. 809/1406-7). Al-Wafayat. 

Edited by ‘Adil Nuwayhid. 2nd ed. Beirut: Dar al-Iqamah al-Jadldah, 1978. 

Ibn al-Turkumani, ‘All b. ‘Uthman (d. ca. 745/1344). Al-Jawhar al-naql Hyderabad: 

Majlis Da’irat al-Ma‘arif al-Nizamiyyah, i344-56/[i925-37]. 
al-Jassas, Abu Bakr Ahmad b. ‘All (d. 370/981). Al-Fusul fi l-usul. 4 vols. Edited 
by ‘Ujayl Jasim al-Nashaml. 2nd ed. Kuweit: Wizarat al-Awqaf wa-l-Shu’un 
al-Islamiyyah, 1414/1994. 

al-Kaffawi, Abu 1 -Baqa’ Ayyub b. Musa al-Husaynl (d. i094/[i682-3]). Al-Kulliyat. 
Edited by ‘Adnan Darwish and Muhammad al-Masri. Beirut: Mu’assasat 
al-Risalah, 1992. 

Labld b. Rabi'ah, Abu ‘Aqil (d. ca. 40/661). Dlwan. Edited by Yusuf al-Khalidi. 
Vienna, 1880. 

al-Lamishl, Mahmud b. Zayd ( fl. 539/1144). Al-Tamhid li-qawa’id al-tawhld. Edited 
by ‘Abd al-Majld Turk!. Beirut: Dar al-Gharb al-Islami, 1995. 
al-Laqanl, Ibrahim b. Ibrahim (d. 1041/1631). Jawharat al-tawhld. Edited by Ahmad 
Ujhuri. Cairo: Dar al-Kutub al-Hadithah, 1967. 

Malik b. Anas, Abu ‘Abd Allah (d. 179/795). K. al-Muwatta’. 2 vols. Edited by 
Muhammad Fu’ad ‘Abd al-Baqi. Cairo: Dar Ihya’ al-Turath al-‘Arabi, n.d. 
al-Maturidi, Abu Mansur Muhammad b. Muhammad (d. 333/941). K. al-Tawhld. 

Edited by Fathallah Kholeif. Beirut: Dar al-Mashriq, 1970. 
al-Mawardi, Abu 1 -Hasan ‘All b. Muhammad (d. 450/1058). al-Hawlal-kablr. Edited 
by Muhammad Mustafa. Beirut: Dar al-Fikr, 1994. 
al-MunawI, ‘Abd al-Ra’uf b. Taj al-'Arifin (d. 1031/1621). Fayd al-qadlr. 6 vols. Cairo: 

Maktabat al-Tijariyyah al-Kubra, 1355/I4938]. 
al-Muqri, Ahmad b. Muhammad al-Fayyuml (d. ca. 770/1368). Al-Misbah al-munlr 
figharlb al-sharh al-kablr li-L-Rafil. Beirut: al-Maktabah al-Tlmiyyah, [1978]. 
Muslim, Abu 1 -Husayn b. al-Hajjaj (d. 261/875). Sahlh. 5 vols. Edited by Muhammad 
Fu’ad ‘Abd al-Baqi. Cairo: Dar al-Hadith, 1991. 
al-Muttaqi al-Hindi, ‘Ala’ al-DIn ‘All (d. 975/1567). Kanz aL-‘ummal. 16 vols. in 8, 
Beirut: Dar al-Kutub al-Tlmiyyah, 1419/1998. 
al-Nasa’i, Ahmad b. Shu'ayb (d. 303/915). Al-Sunan al-kubra. Edited by ‘Abd 
al-Ghaffar Sulayman al-Bundari and Sayyid Kisrawi Hasan. 6 vols. Beirut: Dar 
al-Kutub al-Tlmiyyah, 1411/1991. 

al-Nasafi, Abu 1 -Barakat ‘Abd Allah (d. 710/1310). Vmdat ‘aqldat ahl al-sunnah 
wa-l-jama‘ah. Edited by William Cureton as The Pillar of the Creed of the Sun¬ 
nites. London: Society for the Publication of Oriental Texts, James Madden & 
Co., 1843. 

al-Nasafi, Najm al-DIn Abu Hafs (d. 537/1142). Aqldah. Translated by W. Mont¬ 
gomery Watt. Islamic Creeds. Edinburgh: Edinburgh University Press, 1994, 
pp. 80-85. 

al-Nasafi, Sayf al-DIn Abu 1 -Mu‘In Maymun b. Muhammad (d. 508/1114). Al-Tamhid 
li-qawa’id al-tawhld. Edited by Ahmad Farid al-Mazyadl. Beirut: Dar al-Kutub 
al-Tlmiyyah, 2007. 

-. Tabsirat al-adillah. Edited by Claude Salame. Damascus: IFEAD, 1990-1993. 

-. Bahr al-kalam fl ‘ilm al-tawhld. S.I.: s.n., 1922. 

al-NawawI, Muhyl al-Din Abu Zakkariya Yahya b. Sharaf (d. 676/1277). Al-MajmlT 
sharh al-Muhadhdhab. Beirut: Dar al-Fikr, 1997. 


172 


CHRISTIAN LANGE 


al-Pazdawi, Abu l-‘Usr ‘All b. Muhammad (d. 482/1089). Usul al-fiqh. Karachi: 
Matba'at Jawid Baris, n.d. 

al-Pazdawi, Abu 1 -Yusr Muhammad b. Muhammad (d. 493/1100). Usui al-dln. 

Edited by Hans Peter Lins. Cairo: Dar Ihya’ al-Kutub al-‘Arabiyyah, 1963. 
al-Qabuni, ‘Abd al-Rahman b. Khalil (d. 869/1465). Bisharat al-mahbub bi-takfir 
al-dhunub. Edited by Ayman ‘Abd al-Jabbar al-Buhayri. Cairo: Dar al-Afaq 
al-'Arabiyyah, 2002. 

al-Qari al-Harawi, ‘All (d. 1014/1606). Mirqat al-mafatlh shark Mishkat al-masablh. 
Beirut: Dar al-Kutub al-'Ilmiyyah, 1422/2001. 

-. Daw’ al-ma'allli-Bad’ al-amall. Harvard Houghton Library, Ms. Arab 4150. 

al-Quduri, Abu 1 -Husayn Ahmad b. Muhammad (d. 428/1037). Al-Mukhtasar. 
Translated by G.H. Bousquet and L. Bercher as Le statut personnel en droit 
musulman Hanefite. [Tunis]: Recuil Sirey, [1953]. 
al-Razi, Fakhr al-DIn Muhammad (d. 606/1210). Al-Mahsulfi ‘ilm al-usul. Edited by 
Taha al-'Alwani. Beirut: Mu’assasat al-Risalah, 1412/1992. 
al-Sabuni, Nur al-DIn Abu Muhammad Ahmad b. Mahmud (d. 580/1184). 
Al-Bidayah min al-Kifayah fi al-hidayah fi usul al-dln. Edited by Fathallah Kho- 
leif [Alexandria]: Dar al-Ma‘arif, 1969. 

al-Sam'anl, Abu 1 -Muzaffar Mansur b. Muhammad (d. 489/1096). Qawatd al- 
adillah fi ‘ilm al-usul. Edited by ‘All al-Hakaml. Riyadh: Jami'at Umm al-Qura, 
1418/1998. 

al-San‘anI, ‘Abd al-Razzaq b. Hammam (d. 211/827). Al-Musannaf. n vols. Edited 
by Habib al-Rahman al-A‘zamI. Beirut: al-Maktab al-Islaml, 1970-1972. 
al-Sarakhsi, Muhammad b. Ahmad (d. ca. 483/1090). K. al-Mabsut. Cairo, 1324-31/ 
[1906-13]. Repr. Beirut: Dar al-Ma'rifah, 1993. 

-. Al-Usul. Beirut: Dar al-Ma‘rifah, n.d. 

al-Shafi‘ 1 , Muhammad b. Idris (d. 204/820). K. al-Umm. 2nd ed. Beirut: Dar 
al-Ma‘rifah, 1393/[1973]. 

Shaykhzadeh, ‘Abd al-Rahim b. ‘All Ibn al-Mu’ayyad (d. 944/1537). Nazm al-fara’id 
wa-jam‘ al-fawa’id. In Bassam ‘A. al-Jabi (ed.). Al-Masa’il al-khilafiyyha bayna 
Asha‘irah wa-l-Maturldiyyah. Limassol: al-Jaffan wa-al-Jabi lil-Tiba‘ah wa-al- 
Nashr; Beirut: Dar Ibn Hazm, 2003, pp. 167-266. 
al-Shirazi, Abu Ishaq Ibrahim b. ‘All (d. 476/1083). Al-Luma'fi usul al-fiqh. Beirut: 
Dar al-Kutub al-Tlmiyyah, 1405/1985. Translated by Eric Chaumont as Kitab 
al-Luma‘ fi usul al-fiqh: traite de theorie legale musulmane. Berkley: Robbins 
Collection, 1999. 

-. Al-Wusul ila masa’il al-usul. Edited by ‘Abd al-Majid Turk!. Algiers: al- 

Shirkah al-Wataniyyah li-l-Nashr wa-l-TawzT, 1399/1979. 
al-Subki, Taqi al-DIn ‘All b. ‘Abd al-Kafi (d. 756/1355). Tabaqat al-Shafi‘iyyah 
al-kubra. 10 vols. Edited by Mahmud Muhammad al-Tanahi and ‘Abd al-Fattah 
Muhammad al-Hilw. Cairo: ‘Isa al-Babi al-Halabi, 1964. 
al-Subki, Taj al-DIn ‘Abd al-Wahhab b. ‘All (d. 771/1370). Qasldah nuniyyah. 
In Bassam ‘A. al-Jabi (ed.). Al-Masa’il al-khilafiyyha bayna Asha'irah wa-l- 
Maturldiyyah. Limassol: al-Jaffan wa-al-Jabi lil-Tiba‘ah wa-al-Nashr; Beirut: Dar 
Ibn Hazm, 2003, pp. 49-76. 

al-Suyuti, Jalal al-DIn ‘Abd al-Rahman (d. 911/1505). Al-La’all al-masnu‘ah fi 
l-ahadlth al-mawdu‘ah. 3 vols. Edited by Abu ‘Abd al-Rahman Salah Ibn 
‘Uwaydah. Beirut: Dar al-Kutub al-Tlmiyyah, 1417/1996. 


SINS, EXPIATION AND NON-RATIONALITY IN FIQH 


173 


al-Tahanawi, Muhammad A‘la b. ‘All (JL 1745). Kashshaf istilahat al-funun. 2 
vols. Edited by Muhammad Wajlh, ‘Abd al-Haqq and Gholam Kadir. Calcutta: 
Printed at W. N. Lees’ Press, 1862. 

al-Tirmidhl, Muhammad b. ‘Isa (d. 279/892). Sunan. Edited by Ahmad M. Shakir 
et al. Beirut: Dar Ihya’ al-Turath al-‘Arabi, n.d. 

al-Ushl al-Farghanl, Siraj al-Din ‘All b. ‘Uthman (d. end of 6th/i2th c.). Al-Fatawah 
al-Sirajiyyah. Calcutta: n.p., 1827. 

-. Al-Lamiyyah ft l-tawhld [= Bad’ al-amali], Apud ‘Ali al-Qari al-HarawI. Daw’ 

al-ma‘dll li-Bad’ al-amall. Edited by Muhammad ‘Adnan Darwish. Damascus: 
Dar Iqra’, 2002. 

al-Zamakhshari, Mahmud b. ‘Umar (d. 538/1144). Asas al-balaghah. Edited by 
‘Abd al-Rahlm Mahmud. Cairo: Matba'at Awlad Urvand, 1953. 

al-Zayla'i, Fakhr al-Din ‘Uthman b. ‘All (d. 743/14342-3]). Tabyln al-haqa’iq. Cairo: 
Dar al-Kutub al-Islamiyyah, I3i3/[i895—6]. 

2. Studies 

Abd-Allah, Umar F. “Theological Dimensions of Islamic Law.” In Timothey Win¬ 
ter (ed.). The Cambridge Companion to Classical Islamic Theology. Cambridge: 
Cambridge University Press, 2008, pp. 237-57. 

Bernand, Marie. “Hanafi Usui al-Fiqh through a Manuscript of al-Gassas.”/ouma/ 
of the American Oriental Society 105,4 (1985), pp. 623-35. 

-. “Kiyas.” Eh, Vol. 5, pp. 238-42. 

Brunschvig, Robert. Etudes d’islamologie. Paris: G.-P. Maisonneuve et Larose, 1976. 

Chehata, Chafik. Etudes de droit musulman. Paris: Presses Universitaires de 
France, 1971- 

Chelhod, J. "Kaffara.” Eh, Vol. 4, pp. 406-7. 

Coulson, Noel. Conflicts and Tensions in Islamic Jurisprudence. Chicago: Chicago 
University Press, 1969. 

Fierro, Maribel. “Caliphal Legitimacy and Expiation in al-Andalus.” In Muham¬ 
mad Khalid Masud, Brinkley Messick and David S. Powers (eds.). Islamic Legal 
Interpretation: Muftis and Their Fatwas. Cambridge, MA: Harvard University 
Press, 1996, pp. 55-62. 

-. “ ‘Idra’u l-hudud ‘inda 1 -shubuhaL: When Lawful Violence Meets Doubt.” 

Hawwa 5,2-3 (2007), pp. 208-38. 

Gardet, Louis. Dieu et la destinee de I’homme. Paris: J. Vrin, 1967. 

Gilliot, Claude. “La theologie musulmane en Asie Centrale et au Khorasan.” Ara- 
bica 49,2 (2002), pp. 135-203. 

Goldziher, Ignaz. Richtungen der islamischen Koranauslegung. Leiden: Brill, 1920. 

-. Vorlesungen iiber den Islam. First publ. 1910. 2nd ed. Heidelberg: C. Winter, 

1925- 

Griffel, Frank. “Toleration and Exclusion: Al-Shafi‘i and al-Ghazall on the Treat¬ 
ment of Apostates.” BSOAS 64,3 (2001), pp. 339-54. 

Hallaq, Wael. “On Inductive Corrobation, Probability and Certainty in Sunni 
Legal Throught.” In Nicholas Heer (ed.). Islamic Law and Jurisprudence: Stud¬ 
ies in Honor of Farhad J. Ziadeh. Seattle: University of Washington Press, 1990, 
PP- 3 - 3 L 


174 


CHRISTIAN LANGE 


-. The Origins and Evolution of Islamic Law. Cambridge: Cambridge University 

Press, 2005. 

Halm, Heinz. Die Ausbreitung der safi’itischen Rechtsschule von den Anfangen bis 
zum 8-/14. Jahrhundert. Wiesbaden: Reichert, 1974. 

Hawting, Gerald. “Atonement.” EQ, Vol. 1, pp. 186-8. 

Johansen, Baber. “The Muslim Fiqh as a Sacred Law.” In idem. Contingency in a 
Sacred Law: Legal and Ethical Norms in the Muslim fiqh. Leiden: Brill, 1999, pp. 
1-76. 

-. "Eigentum, Familie und Obrigkeit im hanafitischen Strafrecht.”Hie Weltdes 

Islams 19 (1979), pp. 1-73. 

-. “Verite et torture: ius commune et droit musulman entre le X e et XII e siecle.” 

In Frangoise Heritier (ed.). De la violence. Paris: Editions 0 . Jacob, 1996, pp. 
123-68. 

Juynboll, Theodoor W. Handbuch des islamischen Gesetzes nach der Lehre der 
schafi’itischen Schule. First publ. 1903. Leipzig: Harrassowitz, 1910. 

Kahhalah, ‘Umar Rida. Mujam al-mu'allifin. 4 vols. Beirut: Mu’assasat al-Risalah, 

1414/1993- 

Lange, Chxisti&n. Justice, Punishment and the Medieval Muslim Imagination. Cam¬ 
bridge: Cambridge University Press, 2008. 

-. “Expiation.” EI3, s.v. 

Laoust, Henri. La politique de Gazall. Paris: Geuthner, 1970. 

Madelung, Wilferd. “The Spread of Maturidism and the Turks.” Adas do IV Con- 
gresso des Estudos Arabes e Islamicos, Coimbra-Lisboa 1968. Leiden: Brill, 1971, 
pp. 109-68. 

-. “Abu 1 -Mu‘in al-Nasafi and Ash'arl Theology.” In Carole Hillenbrand (ed.). 

Studies in Honour of Clifford Edmond Bosworth, Vol. 2: The Sultan's Turret: Stud¬ 
ies in Persian and Turkish Culture. Leiden: Brill, 2000, pp. 318-30. 

Makdisi, George. Ibn Aqll et la resurgence de I’lslam traditionaliste au xi e siecle 
( v e siecle de THegire). Damascus: Institut Frangais de Damas, 1963. 

Margoliouth, D.S. “Expiation and Atonement—Muslim.” In J. Hastings (ed.). 

Encyclopaedia of Religion and Ethics. Vol. 5, p. 664. 

Mensia, Mongia Arfa. “L’acte expiatoire en Islam: ‘al Kaffara’.” In Adriana Destro 
and Mauro Pesce (eds.). Rituals and Ethics: Patterns of Repentance — Judaism, 
Christianity, Islam. Paris and Louvain: Peeters, 2004, pp. 125-39. 

Meron, Ya’kov. “The Development of Legal Thought in the Hanafi Texts.” Studia 
Islamica 30 (1969), pp. 73-118. 

Peters, Rudolph. Crime and Punishment in Islamic Law: Theory and Praxis from the 
Sixteenth to the Twentyfirst Century. Cambridge: Cambridge University Press, 
2005. 

Powers, Paul. “Offending Heaven and Earth: Sin and Expiation in Islamic Homi¬ 
cide Law.” Islamic Law and Society 14,1 (2007), pp. 42-80. 
al-Quwayzanl, ‘Abd Allah b. Muhammad . Al-KaffaratfLl-sharVah al-islamiyyah ’ala 
l-madhahib al-arba’ah. [Riyadh]: Matabf Maramir li-l-Taba‘ah al-Iliktruniyyah, 
1403/[1982-3]. 

Reinhart, Kevin. Before Revelation: The Boundaries of Muslim Moral Thought. 
Albany: SUNY Press, 1995. 


SINS, EXPIATION AND NON-RATIONALITY IN FIQH 


175 


Rudolph, Ulrich. Al-Maturldi und die sunnitische TheoLogie in Samarqand. New 
York: Brill, 1996. 

Santillana, David. Istituzioni di diritto musuimano malichita. Rome: Isitituto per 
l’Oriente, [1925-1938]. 

Schacht, Joseph. “Ibn Nudjaym.” Eh, Vol. 3, p. 901. 

Smith, Jane Idleman Smith and Haddad, Yvonne Yazbeck. The Islamic Under¬ 
standing of Death and Resurrection. First publ. 1981. Republ. New York: Oxford 
University Press, 2002. 

Spiro, Jean. “La theologie d’Abou Mansour al-Maturidy.” Verhandlungen des XIII. 
Intemationalen Orientalisten-Kongresses, Hamburg igo2. Leiden: Brill, 1904, pp. 

292-5- 

Spitta, Wilhelm. Zur Geschichte Abu l-Hasan al-As'ari’s. Leipzig: s.n., 1876. 
Tambiah, Stanley. Magic, Science, Religion, and the Scope of Rationality. Cam¬ 
bridge: Cambridge University Press, 1990. 

Tillschneider, Hans-Thomas. Die Entstehung derjuristischen Hermeneutik (usul al- 
fiqh) im friihen Islam. Wurzburg: Ergon, 2006. 

Tritton, Arthur S. Muslim Theology. London: Luzac & Co., Ltd., 1947. 

Ullmann, Manfred. Worterbuch der klassischen arabischen Schriftsprache [= WKAS\. 
Wiesbaden: Harrassowitz, 1964-. 

van Ess, Josef. The Flowering of Muslim Theology. Cambridge, Mass.: Harvard Uni¬ 
versity Press, 2006. 

-. Theologie und Gesellschaft im 2. und$.JahrhundertHidschra:Eine Geschichte 

des religiosen Denkens im friihen Islam. Berlin: de Gruyter, 1991-1997. 

Weiss, Bernard. The Search for God’s Law: Islamic Jurisprudence in the Writings of 
Sayf al-Din al-Amidl Salt Lake City: University of Utah Press, 1992. 

-. The Spirit of Islamic Law. Athens: The University of Georgia Press, 1998. 

Wensinck, Arent Jan. The Muslim Creed: Lts Genesis and Historical Development. 

Cambridge: Cambridge University Press, 1932. 

Zysow, Aron. “Mu'tazilism and Maturidism in Hanafi Legal Theory.” In Bernard 
Weiss (ed.). Studies in Islamic Legal Theory. Leiden: Brill, 2002, pp. 235-65. 

-. “The Economy of Certainty: An Introduction to the Typology of Islamic 

Legal Reasoning.” PhD Harvard, 1984. 



JURISTS’ RESPONSES TO POPULAR DEVOTIONAL PRACTICES 
IN MEDIEVAL ISLAM 

Raquel M. Ukeles 
I. Introduction 

In his treatise on religious innovations (bLda J, the Malik! jurist, Abu Bakr 
al-Turtushl (d. 520/1126), establishes the recent origin of salat al-ragka’ib, 
the immensely popular yet highly controversial congregational prayer per¬ 
formed on the first Thursday night of Rajab, by citing the eyewitness testi¬ 
mony of his colleague, one Abu Muhammad al-MaqdisI. Abu Muhammad 
relates that the prayer occurred for the first time in 448 [ah], [when] a 
man from Nablus, who recited Qur’an beautifully, came to Jerusalem and 
performed the prayer at al-Aqsa with a few other participants. He came 
again the next year, and a large group of people prayed with him. The 
prayer then spread within the [Aqsa] mosque and became well known 
both in the mosque and in peoples’ homes, such that “it became estab¬ 
lished as if it was a religious norm ( sunnah ) until today.” 1 While we might 
expect Abu Muhammad’s testimony to conclude with his censure of this 
clearly post-Prophetic practice, he surprises us with his own behavior. 
Al-Turtushl continues—“And I said to him: ‘But I saw you praying it in 
the congregation!’ and Abu Muhammad said, “Yes! And may God forgive 
me for it.’ ” 2 

The cognitive dissonance that Abu Muhammad seems to display (and 
the intriguing impulse of al-Turtushl to include this vignette) might 
lead one to the cynical suggestion of scholarly hypocrisy. After all, Abu 
Muhammad all but acknowledges the sinfulness of participating in a 
prayer that he went out of his way to perform. Instead, as I will argue, 
the responses of jurists to the devotional practices that formed the liv¬ 
ing traditions of their times must be understood both from an analysis of 
canonical texts related to devotional norms and from an understanding 
of the multiple roles played by scholars in dynamic and polymorphous 
Muslim societies. 


1 al-Turtushi, al-Hawadith wa-al-bida', 267. 

2 Ibid. 
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II. Background and Argument 

This paper takes as its starting point Bernard Weiss’s central idea that 
jurists consistently upheld the textualist approach to determine the law. 
Weiss defines textualism specifically as “an approach to the formulation 
of the law that seeks to ground all law in a closed canon of foundational 
texts and refuses to accord validity to law that is formulated indepen¬ 
dently of these texts.” 3 This central idea of Weiss’s Spirit of Islamic Law 
undoubtedly is correct both when it comes to canonical acts of worship 
(the ‘ ibadat , which I would mark with a capital c ayn), and when it comes 
to devotional practices more generally (what I would call ‘ibadat with a 
lower-case 'ayn). Jurists shared a core commitment to anchoring all such 
practices in the Qur’an, Hadith and the traditions of the early Muslim 
community. 

However, when one looks at the responses of jurists to the controversial 
yet popular devotional practices of their times, one finds the textualist 
model to be insufficient. Why do ShafiT jurists permit certain devotional 
innovations and not others? Why would a Hanbali jurist such as Ahmad 
ibn Taymiyyah (d. 728/1328) reject the lawfulness of all devotional inno¬ 
vations yet suggest that practitioners of innovations might deserve a 
reward? In general, how did jurists deal with the fact that many of the 
devotional practices that pervaded medieval Muslim societies, including 
the overwhelming majority of Sufi practices, lacked explicit attestations in 
the Qur’an and Hadith? Although jurists shared a commitment to deter¬ 
mining norms based on canonical texts, they differed in the strategies 
they used to preserve the normative tradition and its relevance in shap¬ 
ing Muslim religious life. 

This study of jurists’ responses to popular devotional practices builds 
upon a growing body of literature that situates jurists as a set of actors, 
powerful but not exclusively so, within medieval Islamic societies. This 
idea begins with Boaz Shoshan’s pioneering study from 1993 on popular 
culture in medieval Cairo, which illustrated the pervasiveness of rituals 
that lacked textual bases within medieval Islamic Cairo and pointed to 
scholarly participation in many of those so-called popular practices. 4 Since 
Shoshan’s study, other scholars have deconstructed further the dichotomy 


3 Weiss, The Spirit of Islamic Law, 38. 

4 See “Popular culture and high culture in medieval Cairo,” in Shoshan, Popular Culture, 
67-78. 
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of elite and popular religion to illuminate highly interconnected religious 
societies in which jurists negotiated for influence both with laypeople 
and political rulers in competition with others who claimed religious 
authority. For example, Jonathan Berkey’s study of popular preachers in 
the medieval Near East demonstrates that jurists worked actively to pre¬ 
serve their authority as supreme interpreters of the text in the face of 
intense competition from a variety of preachers and storytellers. 5 Addi¬ 
tionally, Daniella Talmon-Heller, in her book on Islamic forms of piety 
in Ayyubid Syria, describes an interconnected religious society in which 
leading ’ulama “missed no opportunity to reach out to wide and varied 
audiences.” 6 As Talmon-Heller suggests, we can understand jurists’ preoc¬ 
cupation with excesses in devotional practices—rather than with those 
who merely were negligent in their ‘ ibadat —as part of jurists’ attempts 
to promote their conception of piety and devotion. These studies help 
to change the way we understand jurists’ writings on devotional prac¬ 
tices. Rather than seeing jurists’ writings as defining mainstream Islamic 
religion, we can read their work as attempts to influence an inherently 
dynamic mainstream religious culture in which they were participants. 

Beyond situating jurists as actors within complex religious societ¬ 
ies, these studies also suggest that jurists were not monolithic in their 
responses to devotional practices that lacked explicit attestation in the 
early legal sources. Most so-called ‘popular’ practices had scholarly adher¬ 
ents as well. Even salat al-ragha’ib —considered detestable by most legal 
writers—had its share of scholarly adherents, such as al-Turtushi’s inter¬ 
locutor Abu Muhammad, as we will discuss below. 7 Christopher Taylor’s 
book on zlyarak, i.e., travel to petition at the gravesites of prophets and 
saints, set in medieval Cairo, is helpful particularly in correcting the mod¬ 
ern tendency to overemphasize the influence of reformist heroes such as 
ibn Taymiyyah. His book demonstrates that the majority of scholars in 
the medieval Near East permitted the veneration of saints and petitioning 


5 See Berkey, Popular Preaching and Religious Authority, in which he provides numerous 
anecdotes that attest to the great popular esteem of preachers as authenticators and inter¬ 
preters of religious texts relative to the status of jurists. Berkey situates treatises on preach¬ 
ing by jurists such as Abu al-Faraj Ibn al-Jawzi, Ahmad ibn Taymiyyah, and Jalal al-DIn 
Suyuti in the context of jurists attempting to assert control over who defines the norms of 
preaching and storytelling. 

6 Talmon-Heller, Islamic Piety in Medieval Syria, 250. 

7 As Jonathan Berkey notes in an article on tradition and innovation, the criticism by 
reformist jurists of other scholars for participating in non-canonical devotional practices 
should trigger a reexamination of how we define the religion of medieval Islam. Berkey, 
“Tradition, Innovation and the Social Construction of Knowledge,” 64. 
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at their tombs, even while they expressed deep concern over devotional 
excesses and frivolous behavior. After analyzing these treatises, Taylor 
writes: 

As the works of al-Subkl, Ibn Abl Hajalah, al-Ghazali, and ‘Ala’ al-Din make 
clear, Ibn Taymiyya was hardly the ardent spokesperson for the cultural and 
religious elite; rather, he was the persecuted champion of a minority posi¬ 
tion among his colleagues and the eloquent spokesman of a lost cause. 8 

In fact, one sees the trope of the reformist jurist as marginal figure echoed 
within the writings of medieval reformists themselves. For example, 
Ibrahim al-Shatibi, the 14th c. Malik! jurist, begins his treatise on bid'ah, 
al-Ftisam, with the hadith, “Islam began as a stranger ( gkarlb) and will 
return to [being] a stranger; blessed are the strangers who correct what 
the people after me have corrupted of my sunnah .” 9 Al-Shatibi wrote 
al-Ftisam to defend himself against the charge of bid’ah, which suggests 
that mainstream Andalusian society, and even the majority position 
within his own Malik! school, regarded al-Shatibi as the deviator from the 
sunnah instead of as the sunnah 's defender. 10 

Rather than defining this issue simply as elite jurists’ perspectives on 
popular religion, it is thus more accurate to examine legal debates about 
questionable devotional practices as part of a broader scholarly (and soci¬ 
etal) debate over what constitutes proper modes of Islamic worship. The 
resulting picture—much messier but much more interesting—challenges 
us to re-evaluate jurists’ positions on devotional matters and the variety 
of ways that they attempted to keep the textual tradition relevant within 
the religious cultures of their day. 

In what follows, I first examine briefly the medieval legal debates 
regarding the permissibility of devotional practices that lacked a prece¬ 
dent in the Qur’an and Hadith, which centered on the opposing ways that 
jurists defined and applied the terms sunnah and bid’ah. I then examine 
how the lens of the jurist as actor within a particular religious culture 
helps us understand when and why a jurist deviates from his stated legal 


8 Taylor, In the Vicinity of the Righteous, 222. 

9 Sunan al-Tirmidhl, Book of Belief ([man), Chapter 13: Hadith No. 2838,2:670. Al-Shatibi 
quotes the hadith in the opening page of his introduction to al-Ftisam, 11, as does the 
Maliki jurist, Taj al-Din al-Fakihani (d. 734/1334), in his fatwa against mawlid al-nabl [cited 
in al-Suyuti, “Husn at-maqsidft r amal al-mawlid,’’ in al-Hawi li al-fatawl, 1:191-2]. 

10 I want to thank Muhammad Khalid Masud for sharing this insight with me (Novem¬ 
ber, 2002). 
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position on devotional innovations (bida 1 ). Finally, I return to the case 
of salat al-ragha’ib, which highlights the complex religious dynamics in 
which jurists functioned and contains the most explicit medieval legal 
discussion of the role of popular practice in determining legal rules. 

III. Jurists’ Strategies in Response to Controversial 
Devotional Practices 

Jurists primarily wrote about the legal status of devotional practices by 
using the categories of sunnah and bid’ah. To be more precise, opponents 
of a given practice would denigrate or prohibit it by calling the practice 
a bid c ah —such as al-Shatibi’s fatwa against public dhikr (recitation of 
God’s names) sessions or 14th century jurist Ibn al-Hajj al-Abdari’s writ¬ 
ing against mawlid al-nabl (Prophet’s birthday festival) celebrations. 11 In 
contrast, proponents of a given devotional practice generally rejected the 
label of bid’ah and supplied instead textual precedents from the Qur’an, 
Hadith and writings of early jurists. Taj al-Din al-Subkl uses this strategy 
in his multi-chapter defense of ziydrah, as do other legal writers in their 
defense of Sufi practices, such as sama’ (musical/auditory sessions) or 
dhikr . 12 Occasionally, though, supporters of a practice acknowledge the 
ritual to be a post-Prophetic innovation, but argue that the practice is 
a good innovation. This is true with regard to Shafi ‘1 and North African 
Maliki writings in support of mawlid ai-nabl celebrations and in the 13th 
century debate over salat al-ragha’ibP That is, jurists used one of three 
legal strategies when writing about a devotional practice of ambiguous 
status: they rejected the practice by calling it a bid’ah ; they defended it by 
insisting that it had the status of sunnah-, and, occasionally, they defended 
it as a bid’ah hasanah. 


11 Al-Shatibi, in al-Wansharisi, al-M'Cyar, n: 39-40; Ibn al-Hajj, al-Madhkhal, 2:229-261. 

12 For al-Subkfs defense of ziyarah, see Taylor, In the Vicinity of the Righteous, 195-218. 
On sama’, see Arthur Gribetz's discussion of the legal debate over its permissibility. Gri- 
betz, “The sama'controversy,” especially 44-50 and 56-61. On collective recitation of dhikr, 
see, for example, David Powers’ analysis of a lengthy fatwa in its defense by fifteenth cen¬ 
tury Maliki jurist, Abu al-Fadl al-Uqbani. Powers, “Law and Sufism,” citing a fatwa found 
in al-Wansharisi, al-Miyar al-mu’rib, 11:48-73. 

13 For a ShafiT example, see Jalal al-Din al-Suyuti’s fatwa on mawlid al-nabi, in al-Hawi 
li al-fatawl, 1:189-197, also discussed in Ukeles, “Innovation or Deviation,” 206-227. For 
North African Maliki examples, see Nico Kaptein, Muhammad’s Birthday Festival, chapters 
4-8, 76-166. 
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At the theoretical level, the legal debate over the possibility of com¬ 
mendable innovations in general, and commendable devotional inno¬ 
vations in particular, is based on a difference of textual interpretation: 
How did jurists understand the Prophetic traditions that warned against 
bid c ah (e.g., “every innovation is a deviating error [hull bid’ah daldlah ]”),' 4 
while taking into account the fact that the Prophet’s companion, ‘Umar 
b. al-Khattab, introduced a new form of worship in the congregational 
Ramadan night prayer of tarawlh and called it an excellent innovation 
(“nUmat al-bid c ah hadhih t”). 15 In general, Hanballs and most Malikls 
understood the many hadith traditions censuring biddh as a restriction 
specifically on novel acts of worship and rejected the possibility of a good 
devotional innovation. Shaft'! jurists as well as some Malik! jurists used 
‘Umar’s statement as evidence that not all novel acts are prohibited, and 
following Imam ShahTs definition of a good novelty as being in agree¬ 
ment with the law, developed a set of legal principles for assessing bida’ 
based on legal principles. 16 

In the 13th century, Shah'! jurist, Ibn ‘Abd al-Salam al-Sulaml, changed 
the parameters of this debate by defining bid’ah strictly as a value-neutral 
term and by ignoring any negative meanings found in the Hadith litera¬ 
ture. He addresses the subject not in a treatise against innovations, but in 
his book of legal principles, al-Qawa’ld al-kubra, and there defines bid’ah 
strictly in terms of chronology, “Biddh is an act that was not known dur¬ 
ing the time of God’s Messenger (al-bid’ah fdl ma lamyu’hadft dsr rasuL 
alldh ).” 17 Al-Sulaml expanded al-ShafiTs binary typology of positive and 
negative bid’ah and applied the five values of fiqh to bid’ah. He further¬ 
more subsumed the subject of biddh under the rubric of the legal system, 
by asserting that the legal status of an innovation should be determined by 
the applicable legal rule. After al-Sulaml, all treatises on bid’ab addressed 
his classification system and whether innovations should be evaluated 
based on their content and their agreement with the law or whether the 


14 Sahlh Muslim, Book of Friday Congregational Prayer (Jum’ah), Chapter 14: Hadith 
No. 2042, 1:339. F° r references to other variants of this hadith, see Ukeles, "Innovation or 
Deviation,” 62-64. 

15 Sahlh. Bukhari, Book of the tarawlh Prayer, Chapter 1: Hadith No. 2049,1:374. For ref¬ 
erences to other variants of this hadith, see Ukeles, "Innovation or Deviation,” 78-79. 

16 For a more detailed discussion on the medieval legal debate over bid’ah with relevant 
citations, please see Ukeles, “The Medieval Legal Debate about bid’ah,'’ in "Innovation or 
Deviation,” 87-199. 

17 Al-Sulaml, al-Qawa’id al-kubra, 337. 
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Hadith warnings on bid'ah should lead jurists to reject all innovations 
without examining their content. 

These two interpretations of bid'ah led to two fundamentally differ¬ 
ent approaches regarding the possibility—even at the theoretical level— 
of a virtuous devotional act that is not attested to in the early sources. 
If there is no explicit indication regarding a devotional practice—that 
is, it has no explicit source supporting it but does not violate any legal 
principles—can one approve of a new devotional practice? Hanballs 
and most Malikls say no. For example, Ibn Taymiyyah in Iqtida’ al-sirat 
al-mustaqlm limukhalafat ashab al-jahlm (The Necessity of the Straight 
Path in Order to Oppose the Disciples of Hell) writes: 

The principle regarding ‘Lbadat is that there is no legislating from it except 
that which God legislated and the principle regarding 'adat is that there is 
no prohibiting it except that which God prohibited . 18 

The category of forbidden 'ibadat includes all novel devotional practices 
(which Ibn Taymiyyah defines elsewhere as practices marked by a spe¬ 
cific time, place and/or set of actions), 19 even if these practices correspond 
with generally approved devotional activities, such as prayer or fasting. 20 
He declares, “shirk enters into every devotional act (‘ ibadah ) that God 
does not permit.” 21 Ibn Taymiyyah would thus label any devotional act 
that lacks an explicit source in the Qur’an, Hadith or Consensus of the 
early community as a bid'ah and as a theological sin. 

In contrast, some (though not all) Shafi’is and a few Malikls argue that 
‘Umar b. al-Khattab’s devotional innovation is a precedent for commend¬ 
able devotional innovations more generally. The clearest defense of this 
position can be found in the anti -bid'ah treatise of the Shafi‘1 jurist, Jalal 
al-DIn al-Suyutl (d. 911/1505), al-Amr bil-ittibd' wa al-nahy 'an al-ibtida' 
(The Command to Obey and the Prohibition against Innovating). In order 
to understand al-Suyuti’s opinion here, we first must understand that he 
borrows heavily—without mention—from Talbls Iblts (The Devil’s Decep¬ 
tion), written by the Hanbali jurist, Abu al-Faraj ibn al-Jawzi (d. 597/1200). 
One can identify al-Suyuti’s own opinion through his additions and sub¬ 
tractions. In Ibn al-Jawzi’s discussion of the status of a virtuous devotional 


18 Ibn Taymiyyah, Iqtida‘ al-sirat al-mustaqim, 2:86. 

19 Ibid., 2:5. 

20 Ibid., 2:117. 

21 Ibid., 2:86. 
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innovation, he describes the following approach by the early Muslim com¬ 
munity ( salaf) following Muhammad’s time: 

It has been clarified for you that the people were wary of innovation, 
even if there was no harm lest they create something that was [harm¬ 
ful]. And yet, novelties ( muhdathat) occurred that do not clash with the 
law ( sharVah) and do not negatively affect it, and they did not see harm in 
doing them, as it was related that the people used to pray during Ramadan 
individually.. 22 

Even though Ibn al-jawzl acknowledges the theoretical possibility of a vir¬ 
tuous devotional innovation during the time of the salaf, he sees ‘Umar’s 
institution of congregational tarawlh as an exception to the general rule 
against innovating. 

Although Al- SuyutI cites the above passage by Ibn al-jawzl almost ver¬ 
batim, he adds an extra clause that changes the overall intent of the pas¬ 
sage to support certain devotional innovations: 

It has been clarified for you that the people were wary of innovation, even 
if there was no harm lest they create something that was [harmful]. And 
yet, novelties occurred that do not clash with the law and do not nega¬ 
tively affect it, and they did not see harm in doing them, but rather some 
of them said, ‘they are acts of drawing near to God (innaha qurbah)’ and this 
is correct, as it was related that the people used to pray during Ramadan 
individually.. 23 

Al-SuyutI, by adding an extra clause, presents the opinion that non-repre- 
hensible innovations can be considered as “qurbah" (supererogatory acts 
that draw a person near to God), and then affirms that this is correct. With 
these additional words, ‘Umar’s statement becomes the judicial precedent 
for establishing a category of commendable devotional acts that were not 
instituted by the Prophet himself rather than an exception that subse¬ 
quent generations should not follow. Al-SuyutI then goes on to use the 
category of bid‘ak hasanah to permit certain devotional innovations. 

However, as flexible as Suyuti’s approach sounds about adding new 
devotional innovations, we must pay attention to the fact that he dis¬ 
cusses this issue in a treatise against innovations, which he wrote to coun¬ 
ter the spread of popular innovations in his time. In general, one finds 
a dissonance between the neutral legal principle of bid’ah developed by 
al-Sulaml and expanded by subsequent Shafi'Is on the one hand, and their 


22 Ibn al-Jawzi, Tatbi.s Iblis, 30. 

23 Al-SuyutI, al-Amr bil-ittiba‘, 36-37, bolded text for emphasis. 
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public actions and writings against bid'ah on the other hand. It is here 
that the dual lenses of textual analysis and an awareness of the role of the 
jurist in his religious society helps us understand the seemingly contradic¬ 
tory positions taken by jurists. 

For many medieval Shafi‘I jurists, their theoretical support of a positive 
type of bid'ah was tempered by their deep ambivalence about approving 
popular devotional innovations in practice, for a number of reasons. First, 
most popular devotional practices that lacked a clear textual precedent 
combined virtuous elements and problematic ones. Jurists often complain 
about numerous problematic aspects of a given popular devotional prac¬ 
tice, including the excessiveness of its requirements; the intermingling of 
men and women; the extravagant spending; and/or the popularization 
of false or weak hadiths that supported the given practice. Jurists who 
wrote in approval of popular devotional practices either downplayed 
the problematic elements (as al-Suyuti does in his fatwa supporting the 
mawtid al-nabl festival or as we will see in Ibn al-Salah’s defense of salat 
al-ragha’ib) or offered conditional approval so long as the content of the 
practice does not violate Islamic legal principles (as Ibn Hajar al-'Asqalani 
[d. 852/1448] does in the case of the mawlid ). 24 Second, and more gener¬ 
ally, jurists feared that their tolerance of devotional innovations contrib¬ 
uted to widening the gap between the normative tradition shaped by the 
Prophet’s sunnah and the living traditions of their times, as well as under¬ 
mining the jurists’ own influence as those who define devotional norms. 
In this way, we can understand why al-Sulami, the jurist who removed 
the stigma of bid'ah and gave examples of obligatory and commendable 
innovations in his treatise on legal principles, would use his position as 
preacher at the Umayyad mosque in Damascus to campaign against inno¬ 
vations. As we will see, these concerns also explain his vehement rejection 
of salat al-ragha’ib. 

The tension between the theoretical position of the jurist and his writing 
and behavior at the practical level can be seen in the writings of Hanball 
and Malik! jurists as well. In particular, Ibn Taymiyyah, who referred to 
devotional innovations as a kind of shirk, writes that people who engage 
in innovated acts of devotion for pious reasons are worthy of reward. 25 
As he writes in Iqtidd’ al-sirat al-mustaqlm, 


24 Ibn Hajar, as cited by al-Suyuti in “Husn al-maqsid ft ‘amal al-mawlid,” in al-Hawl li 
al-fatawl, 1:196. 

25 And, in the case of the mawlid al-nabl festival, “a great reward ( ajr azlm)." Ibn 
Taymiyyah, Iqtida‘ al-sirat al-mustaqlm, 126. 
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There is no doubt that one who performs [these innovated festivals], either 
because of his own interpretation and independent reasoning or his being a 
blind imitator ( muqallid) of another, receives a reward for his good purpose 
(husn qasdihi) and for the aspects of his act that conform with the lawful, 
and he is forgiven for those aspects that fall under the scope of the inno¬ 
vated if his independent reasoning or blind obedience was pardonable . 26 

Not only does Ibn Taymiyyah recognize the pious elements within devo¬ 
tional innovations, but he asserts that sincere practitioners of these innova¬ 
tions merit a reward. 27 As I argue elsewhere, Ibn Taymiyyah’s paradoxical 
position stems from a pragmatic awareness of the way that Muslims of 
his day engaged in devotional practices. 28 As he explains, unlike the early 
Muslim community that practiced only licit acts, the later community of 
Ibn Taymiyyah’s time combines licit practices and pious intentions with 
innovated acts and deviant intentions. 

Given this reality, Ibn Taymiyyah sets up two levels of religious expec¬ 
tations: a higher standard for those whom Ibn Taymiyyah calls the rightly- 
guided believer ( al-miCmin al-musaddad) and a lower standard for those 
who are distracted by the “spiritual candy” of pious innovations. Thus, he 
writes, 

If you see someone observing [the mawlid ] and you know that he would 
only abandon it for worse (sharr minhu), do not summon him to abandon a 
detestable deed ( munkar) for an even more detestable one . 29 

Although he is clear about the mawlid ’s legal status, Ibn Taymiyyah, as 
a pragmatist, was keenly aware of the emotional and psychological ele¬ 
ments at play in religious practice. He urges that one should not admon¬ 
ish an observer of the mawlid to abandon his innovated practice without 
providing a substitute normative practice through which he could chan¬ 
nel his piety. Ironically, Ibn al-Salah uses the same logic to defend the 
continuation of salat al-raghd’ib. 

Once we situate the writings and actions of jurists within their respec¬ 
tive societies, we are better able to understand their complex responses 
to popular devotional practices. The dual lens of a jurist’s legal framework 
and broader conception of his role in society allows us to evaluate why, 


26 Ibid., 2:117. 

27 This seeming disconnect perplexes and even offends modern Salafi editors of Ibn 
Taymiyyah's work. See Muhammad al-Fiql’s comment in a footnote on this passage in the 
1977 reprint of Iqtida’ al-sirat at-mustaqlm, 294-296. 

28 Ukeles, “The Sensitive Puritan.” 

29 Ibn Taymiyyah, Iqtida’ al-sirat al-mustaqlm, 2:125. 
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for example, a Shafi‘1 jurist would support one devotional innovation but 
not another, or why Ibn Taymiyyah would posit a reward for participants 
in innovated religious acts. That is, jurists’ interpretations of the canonical 
texts regarding bicl’ah were shaped as well by a number of other elements, 
such as the weighting of positive and negative aspects of a given practice; 
the support of the people and/or ruler; and, I would throw in—in trib¬ 
ute to al-Turtushi’s interlocutor, Abu Muhammad al-Maqdisi—a scholar’s 
own religious inclinations. 

With this greater understanding, we are now in a position to return 
to the case with which we began and to evaluate briefly the reasoning 
behind the positions taken in the 13th century debate among leading 
ShafiT scholars of Damascus. 

IV. The Case of salat al-raghaTb 

In 632/1235, a number of scholars succeeded in convincing al-Malik 
al-Kamil, Ayyubid ruler of Damascus, to issue a ban on salat al-ragha’ib . 30 
The Rajab prayer aggravated scholars because it was widely esteemed as 
a Prophetic sunnah, based on the proliferation of a fabricated hadith in 
support of the prayer. 31 The prayer also seemed to stir up broad excite¬ 
ment that people never displayed for canonical prayers. In Ibn al-Jawzi’s 
drippingly sarcastic words: 


30 For more on the historical background of this debate, see Daniella Talmon-Heller’s 
discussion of this event in Islamic Piety in Medieval Syria, 64-66. 

31 Al-Ghazall cites the alleged Prophetic hadith that describes salat al-ragha’ib (referred 
to here as the “Rajab prayer”), which includes a description of the format and contents: 
“As for the Rajab prayer, it was transmitted by chain upon the authority of the Messenger 
of God, peace and blessings be upon him, that he said: ‘Whoever fasts the first Thursday 
of Rajab then prays between the evening and night prayers twelve prayer cycles ( rak'at ), 
each divided by a taslimah, with each cycle including one recitation of the fatihah, three 
repetitions of [Surah 97 that begins], “We have indeed revealed this [message] in the 
night of power ( Inna anzalnd.hu fi laylat al-qadar)’’ and twelve repetitions of [Surah 112 
that begins], “Say: He is Allah, the One and Only ( Qul: huwa Allah ahad)’’, and then after 
completing his prayer (i.e., after the twelve cycles), he prays for me (i.e., the Prophet) 
70 times saying, “0 God! Pray for Muhammad the untutored Prophet and for his family 
(.Allahum salli 'ala Muhammad al-nabi’ al-ummi’ wa-'al alihi),” then does a full prostration 
and says 70 times in the prostrated position, “Most majestic and holy, Lord of angels and 
spirits ( sabuh qudus rabb al-mala’ikah wal-ruh)," and then he raises his head and says 70 
times, “My Lord! Forgive me and overlook that which You know, for you are the most 
powerful and generous ( Rabbi ughfur wa-urhum wa-tajawuz ‘amma ta’lamu, innaka anta 
al-a'azz al-akram),” and then prostrates a second time and repeats what he said in the first 
prostration, and finally, remaining in the prostrated position, he asks after his personal 
needs—they will be fulfilled.’ al-Ghazall, Ihya‘ 'ulum al-din, 1:283. 
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But I am jealous for Ramadan and its night prayer (tarawlh), how can it 
compete with this! For this [prayer] is greater and more beautiful according 
to the people, and those who do not attend the [normative] congregational 
prayers attend it . 32 

In light of salat al-ragha’ib’s immense popularity, it is not surprising to 
learn that the ruler’s ban seems to have failed. Five years later, on the 
Friday before the beginning of Rajab 637/1240, the ShafiT jurist al-Sulaml 
launched his new position as preacher ( khatlb) of the Umayyad mosque 
in Damascus by attacking the prayer as part of his campaign against 
unlawful innovations. Al-Sulaml called on Muslims to abstain from salat 
al-raghd’ib and announced his refusal to lead the prayer. 33 The people 
were disturbed by his sermon, but not deterred from performing the 
prayer that many regarded as an act of obedience ( ta’ah ) and of drawing 
near to God ( qurbah ). 34 Instead, they demanded of al-Malik al-Salih IsmaTl 
(al-Kamil’s successor beginning in 1238) that the prayers be held with a 
different leader. Ibn al-Salah, another prominent ShafiT jurist in Damas¬ 
cus, writes that he sympathized with the people and rejected al-Sulami’s 
position. 35 Ibn al-Salah declared the prayer to be permissible, based on 
the Prophetic traditions extolling the benefits of prayer in general, and 
asserted the value of letting the people worship according to their custom. 
His position here is all the more surprising since Ibn al-Salah, in two ear¬ 
lier fatwas, had permitted only the private recitation of salat al-ragha’ib 
but prohibited its collective recitation in the mosque. 36 

Ibn al-Salah’s change in position shocked and upset his ShafiT col¬ 
leagues, and their responses were harsh and even insulting. The hadith 
scholar and historian, ‘Abd al-Rahman Abu Shamah (d. 665/1268), who 
recorded the debate in detail criticizes Ibn al-Salah’s change of opinion, 
accusing the esteemed scholar of changing his position “to suit the whim 
of the Sultan and the masses of the time.” 37 Abu Shamah’s contemporary, 
Abu Zakarya al-NawawI (d. 676/1278), instructs his readers, in a fatwa on 


32 Ibn al-jawzl, al-Mawdu’at, 2:438. 

33 Abu Shamah, al-Ba’ith, 64. Sections of the treatises also can be found in Taj al-Din 
al-Subkl, Tabaqat al-Shafi'iyyah al-kubra, 4:383-385, under heading, “shark hat salat 
al-raghd’ib...” 

34 Abu Shamah, al-Ba'ith, 64. 

35 Ibn al-Salah, “Risalah ftjawaz salat al-raghd’ib,” in Tabba‘, ed., Risalah fi dhamm salat 
al-raghd’ib wa-risalah fi radd jawaz salat al-raghd’ib, 48. In the i960 edition, the treatises 
have different titles, which likely are based on earlier manuscript attestations. See footnote 
39 below. 

36 Ibn al-Salah, in Tabba‘, ed., Risalah , 65-68. 

37 Abu Shamah, al-Ba’ith, 64. 
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the prayer, to ignore the practice’s immense popularity and to discount 
its scholarly supporters: “One should not be deceived by the multitude 
of its practitioners in many countries nor by its mention in [Abu Talib 
al-Makkl’s] Qut al-qulub or [al-Ghazall’s] Ihyd‘ 'ulum al-dln, and the like, 
for [the prayer] it is [nevertheless] a futile innovation.” 38 These ShahT 
scholars reassert the predominant scholarly position that the practices of 
the masses should not influence legal rulings issued by jurists. 

While it is easy to dismiss Ibn al-Salah’s position as an example of 
pandering to the ruler and/or to the masses, the heated and extensive 
responses by al-Sulaml and others suggest instead that Ibn al-Salah’s insis¬ 
tence on the legal value of permitting the people to engage in worship, 
however problematic, touched upon a sensitive issue in medieval Islamic 
society. It is worthwhile thus to examine the debate in more detail. 

In al-Sulaml’s first treatise, a published version of his Rajab sermon of 
637, he rules that salat al-ragha’ib is a reprehensible innovation for two 
sets of reasons. 39 First, its false status as a Prophetic sunnah leads schol¬ 
ars and laypeople who participate in the prayer to lie implicitly about 
the Prophet. Second, the prayer itself transgresses several points of law, 
including violating the hadith against the designation of prayers on Thurs¬ 
day night and the legal rule against establishing a congregational form for 
supererogatory prayers (which should only be held in private). Al-Sulaml 


38 Al-Nawawl, Fatawa al-Imam al-Nawawi, 1:31. See footnote 31 above for al-Ghazalfs 
support of the prayer. As for Abu Talib al-Makkl, I was unable to locate his explicit support 
of salat al-ragha‘ib. In Qut al-qulub, Abu Talib omits the first Thursday evening of Rajab 
in his list of fifteen commendable nights [of prayer] of the year, while including three 
other days from Rajab (i.e., the first day, the 15th and the 27th). He does, however, include 
the 15th of Sha'ban, in which the controversial Alfiyyah prayer—of too prayer cycles of 
ten repetitions of the 112th chapter of the Qur’an—should be recited. The other eleven 
opportunities that he mentions are the last six nights of Ramadan, the first and tenth days 
of Muharram, the night of ‘Arafah on the ninth of Dhu al-Hijjah, and the evenings of the 
two canonical festivals. Abu Talib al-Makkl, Qut al-qulub, 135-137. 

39 I rely on the titles cited in the i960 collection edited by Muhammad Zuhayr 
al-Shawish and Nasir al-DIn al-Albani even though I refer to the pages of the clearer 2001 
edition by Iyad Khaled al-Tabba‘, since the Shawlsh titles appear as well in early man¬ 
uscripts. Al-Sulami’s first treatise, in the i960 Shawlsh edition, is called, “al-Targhib ‘an 
salat al-ragha’ib al-mawdu‘ah wa-bayan ma fiha min mukhalafat al-sunan al-mashru‘ah 
(Awakening an aversion to [or — Discouraging ] the fabricated prayer of great rewards and 
clarifying that which conflicts with legally prescribed norms)." Ibn al-Salah’s response is 
entitled, “al-Radd ‘ala al-tarhib ‘an salat al-ragha’ib wa-bayan ma fiha min mukhalafat 
al-sunan al-mashru'ah (A Rebuttal of ‘Discouraging the ragha’ib prayer and clarifying that 
which conflicts with legal norms’)." Finally, Ibn ‘Abd al-Salam’s counter-response is called, 
“Tafnid radd Ibn al-Salah (The refutation of Ibn al-Salah’s rebuttal)." The first term of Ibn 
‘Abd al-Salam’s treatise, “ targhlb ” might be a copyist's error and should read “tarhib," cor¬ 
responding with the beginning of Ibn al-Salah’s title. 
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also delineates numerous minor problems, such as the prayer’s ardu¬ 
ous format of twelve prayer cycles ( rak’at ), followed by two prostrations 
(.sujud ) with multiple repetitions of praise passages, violates the norms of 
humility ( khushu “) and quietude ( sukun ) during prayer. 40 In other words, 
unlike those who reject all innovations in worship, Ibn ‘Abd al-Salam does 
not reject the prayer because it lacks an explicit source in the Qur’an and 
Hadith, but because aspects of the prayer violate Islamic law. In his view, 
the attachment of the people has no value in the face of the prayer’s trans¬ 
gressing Islamic legal norms and rules. 

In Ibn al-Salah’s rebuttal, he affirms that the congregational recitation 
of al-ragha’ib is an innovation, but rules here that it has the legal status 
of a commendable one ( bid’ah hasanah). Ibn al-Salah acknowledges the 
recent origins of the prayer and rejects the supporting hadith as fabricated. 
However, unlike al-Sulaml, Ibn al-Salah is unconcerned with the prayer’s 
false reputation as a Prophetic sunnah and instead focuses on providing 
a different legal basis for the raghcVib prayer. Ibn al-Salah grounds the 
raghd’ib prayer in the numerous textual supports for the general merit of 
prayer and establishes a ‘commendable unless proven otherwise’ rule for 
prayers. 41 Among these supports are general statements by the Prophet 
about prayer, such as his aphorisms, “Prayer is light {al-salah nur )" 42 
and “Know that the best of your deeds is prayer ( wa-i’Lamu anna khayr 
a'malikum al-salah ).” 43 He bolsters these legal bases with the observation 
that many new prayers that have entered Muslim devotional life rely upon 
the universal virtue of prayer 44 

In response to al-Sulami’s claim that key problems in the rag lid 1 lb prayer 
make it a reprehensible innovation, Ibn al-Salah marshals legal argumen¬ 
tation where he can, and where he cannot, he returns to one of two meta- 
legal ideas. First, Ibn al-Salah distinguishes between what he regards as 
the most important components of the ragha'lb and other, more prob¬ 
lematic, components; as mentioned earlier, his approach here resembles 


40 Al-Sulaml, in Tabba', ed., Risalah, 29-30. 

41 Ibn al-Salah, in Tabba', ed., Risalah, 45. 

42 Sahih Muslim, Book of Purity ( taharah), Chapter 1: Hadith No. 556,1:114. 

43 Sunan Ibn Majah, Book of Purity and Its Norms ( al-taharah wa-sunaniha), Chapter 4: 
Hadith No. 290, 45-6. Ibn al-Salah finds more direct support for the basic structure of 
the prayer in the Prophet’s comment, "whoever prays after the maghrib prayer 20 prayer 
cycles, God will build him a house in Paradise,” since the ragha'ib prayer’s twelve cycles 
after the maghrib prayer fall within the 20 cycles recommended by the hadith. Sunan 
al-Tirmidhi, Book of Prayer, Chapter 209: Hadith No. 437, 1:128. Cited in Ibn al-Salah, in 
Tabba', ed., Risalah, 46. 

44 Ibn al-Salah, ibid. 
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that of al-Suyutl’s defense of the mawlid, in which the latter distinguishes 
between the core practices of the mawlid that are commendable and con¬ 
tingent practices associated with the mawlid that are legally problematic. 
Second, Ibn al-Salah stresses the value of maintaining this controversial 
practice because it benefits the people spiritually; it provides them with 
a devotional act to which they had grown accustomed. 45 He concludes 
with a petition to scholars to omit the problematic parts of the prayer as 
they see fit, but to allow the people to continue their devotional practice 
during this evening. 

In al-Sulami’s counter-response, he defends his rejection of the prayer 
as a sign of his juristic integrity and leadership: 

And he [i.e., Ibn al-Salah] began to slander me [saying] that I prevented the 
people from [performing] a devotional act (‘ ibadah ), but I did not prevent 
it for being a devotional act; rather I rejected it because of its [problem¬ 
atic] qualities, forbidding just as the Prophet, peace be upon him, for¬ 
bade ... prayers during the reprehensible times . 46 

Al-Sulami, in his second treatise, insists that scholars cannot ignore the 
problematic components of the ragha’ib prayer, such as its convening 
on Thursday evening, since they are defining features of the prayer. Even 
though he admits that canonical texts on prayer do allow for the pos¬ 
sibility of new commendable prayers, al-Sulami here sharply limits the 
applicability of commendable innovations as the exception to the general 
rule against bid’ah. In al-Sulami’s view, Ibn al-Salah’s attempts to support 
the prayer because of the people’s attachment and despite its problematic 
elements reflect poorly upon the latter’s juristic credentials: “And he [i.e., 
Ibn al-Salah] posited the custom ( i’tiyad) of those who have no knowledge 


45 Deeply disturbed by Ibn al-Salah’s change of legal position, the editors of the i960 
collection, al-Shawish and al-Albanl, see this idea as “the secret of Ibn al-Salah's confu¬ 
sion here.” In their view, “he did not take a scholarly position on this case but a position 
of accommodation (“lam yaqif min hadhihi qadiyyah mawqifan ‘ilmiyyan bal mawqifan 
tawfiqiyyan’j (Musajalah ’ilmiyyah, 9). Given Ibn al-Salah’s recognized piety, he can hardly 
be accused of following his whim in supporting this innovation. Al-Shawish and al-Albani 
thus surmise that Ibn al-Salah was afraid that, if stripped of this devotional act, the people 
would abandon the normative religion for worse. They see this interpretation as a way 
to restore Ibn al-Salah’s credibility even while they shun his position (al-Shawish and 
al-Albani, “Introduction,” in Musajalah. ’Ilmiyyah, no page number). The editors’ comment 
raises important questions regarding the role of the jurist as community leader. When 
a jurist takes community interests into account, or marshals legal evidence to support 
community actions, is he still determining the law? See my discussion of this issue in the 
following pages. 

46 Al-Sulami, in al-Tabba‘, ed., Risalah, 55. 
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as a proof for the practice of a forbidden innovation, but only the masses 
practice it and those who do not have a foot planted in the science of 
the law.” 47 Al-Sulami believes that the law is the sole determinant of an 
innovation’s status, and that only those with an expert knowledge of the 
law could be its proper interpreters. 

To summarize their main arguments in this case, al-Sulami is concerned 
primarily with preserving the law and the normative framework of prayer. 
Ibn al-Salah, by contrast, argues that there is sufficient legal ground to 
uphold this prayer, which has value as a popular way that people wor¬ 
ship. Their opposite rulings thus reflect a debate about which values to 
privilege—constancy with the traditional norms of law or responsiveness 
to the people. 

This case highlights two opposing juristic positions on the relevance 
of popular attachment to a practice in legal determination. The predomi¬ 
nant position represented here by al-Sulami was to reject its relevance 
when the practice contradicted established legal rules of prayer. However, 
the vitriolic tone found in al-Sulami’s treatises suggests he regarded the 
popular esteem for the practice, and most probably their attempts to cir¬ 
cumvent him when he criticized the practice, as a threat to his author¬ 
ity as arbiter of normative practice. Thus, at the beginning of his second 
treatise, al-Sulami formulates this issue as between one who follows the 
people and one who follows the Prophet. Al-Sulami sees the jurists as the 
keepers of the normative tradition originating with the Prophet and as 
the sole teachers authorized to impart this tradition to the people; the law 
flows only in one direction, namely from the scholars to the people. 

Ibn al-Salah, however, did not view the popular attachment to the 
prayer as a threat to his authority but rather as a sign of their spiritual 
yearning. In what seems to be a break with juristic consensus, Ibn al-Salah 
asserts that the people should be able to worship God in the ways that 
they have become accustomed. Ibn al-Salah’s rationale is less populist 
than it might initially sound. His assertion does not stem from a belief that 
the masses hold an independent source of religious wisdom (as one find 
in Jewish legal writings on the authority of custom in medieval Europe). 48 


47 Ibid., 56. 

48 If this was Ibn al-Salah's intention, one would expect him to cite relevant sources 
such as the famous hadith, “my people do not agree upon error.” For analyses of the func¬ 
tion of custom in medieval Ashkenazi Jewish law, see Israel Ta-Shma, Ritual, custom and 
reality (Heb.), and in Jewish law more generally, see Elon, Jewish Law, 880-944. 
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Rather, Ibn al-Salah espouses here a strategy of legal flexibility in meet¬ 
ing people where they are devotionally (perhaps with the idea of exerting 
subtle pressure on their practices in due course). Ibn al-Salah expresses 
this idea most clearly when he admits that the two prostrations at the 
end of the prayer might be regarded as reprehensible. He underscores 
the importance of omitting such parts rather than rejecting the whole, 
“for the purpose is for the people to remain engaged in worship (‘ ibadah) 
during this time as they are accustomed to.” 49 If, in his view, the role 
of the jurist is to encourage the worship of God, it is more important to 
preserve popular devotional acts than to follow scrupulously the most 
rigid application of the law. Although jurists like Abu Shamah dismiss 
Ibn al-Salah’s treatise as departing from law to accommodate the people, 
Ibn al-Salah’s method of legal argumentation suggests that, for him, the 
consideration of the people’s practice has legal relevance. Ibn al-Salah’s 
legal flexibility here stems from his belief that the jurist is responsible for 
the community’s religious welfare. 

The debate over salat al-ragha’ib challenges us to revisit our assump¬ 
tions about the way that jurists responded to popular devotional practices. 
Although Ibn al-Salah’s position did not gain traction in his school, one 
does find variations on this idea in other periods. For example, medieval 
Maliki scholars in North Africa used this logic to institute mawlid al-nabl 
celebrations as a way to counter the influence of Christmas celebrations 
of in the Maghreb. 50 


V. Conclusion 

In conclusion, the case of salat al-raghcdlb provides a clear example of the 
need to examine medieval legal debates over devotional issues both from 
an understanding of the legal texts marshaled but also from an awareness 
of the dynamics at play among scholars, laypeople, and political rulers. 
What I hopefully have demonstrated both in this case and in the legal 
debates about bid c ah is that the jurists’ decisions of when and how to 
apply legal rules about sunnah and bld’ah were related integrally to their 
conceptions of the purpose of the law and the role of the jurist. Instead 
of thinking about Ibn al-Salah’s early fatwas as “law” and his treatise in 


49 Ibn al-Salah, in Tabba‘, ed., RisaLah, 48. 

50 See Kaptein, Muhammad’s Birthday Festival, 76ft. 
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support of the prayer as “accommodation,” it is more meaningful to sug¬ 
gest that jurists incorporated meta-legal values and concerns into the pro¬ 
cess of their legal determination. I would argue this to be true as well for 
understanding Ibn Taymiyyah’s position that mawlid practitioners receive 
a great reward or for al-Sulami’s restrictions on the application of bid c ah. 
hasanah only to practices that do not undermine the normative tradition 
and the authority of the jurist. 

The goal of this paper has been to bring texture to Weiss’s notion of 
textualism and, ultimately, to show that jurists’ attempt to preserve the 
supremacy of the text as the exclusive way to determine legal norms moti¬ 
vated some jurists to be creative and responsive interpreters as well as 
active religious leaders. 
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PART THREE 
LAW AND LANGUAGE 



FINDING GOD AND HUMANITY IN LANGUAGE: ISLAMIC LEGAL 
ASSESSMENTS AS THE MEETING POINT OF THE DIVINE AND HUMAN 


Paul R. Powers 

Introduction 

For as long as Western scholars have studied Islamic law, they have strug¬ 
gled to understand the relations between its “religious” and “legal” aspects. 
As Baber Johansen shows, western scholars have often either reduced fiqh 
to a mere deontology, a jumbled Pfiichtenlehre lacking proper legal char¬ 
acteristics (a la Snouck Hurgronje), or they have carved off what they con¬ 
sider the “properly legal” from the ethical and religious dimensions (a la 
Joseph Schacht). 1 The former approach hinders rational and comparative 
analysis and implies (incorrectly, as subsequent scholarship has shown) 
that fiqh. had little to do with actual legal practice. The latter approach 
risks vivisecting fiqh discourses and leaves crucial questions about rela¬ 
tions among the various dimensions unanswered. Recent scholarship has 
added much to our understanding of how Islamic theology, ethics, ritual, 
and “law proper” have interacted, or just how fiqh is “religious” or “sacred” 
law. One stream of relevant scholarship is historical and empirical and 
shows that Islamic law actually was more widely practiced and more 
adaptable to changing circumstances than previously supposed. A sec¬ 
ond approach is more theoretical and conceptual, showing how Muslim 
jurists successfully blended concerns that previous Western scholars had 
assumed could only be badly stitched together. In short, we have come a 
long way in understanding how Islamic law is both “religious” and "prop¬ 
erly legal.” 

The present article joins these efforts, especially their more theoreti¬ 
cal and conceptual manifestations, in exploring the details of the juris¬ 
tic integration of religious and legal concerns. The overarching argument 
is that pre-modern Muslim jurists’ understandings of the nature of lan¬ 
guage, including divine speech, displays important continuities with 


1 Baber Johansen, “The Muslim Fiqh as a Sacred Law. Religion, Law and Ethics in a 
Normative System,” in Contingency in a Sacred Law: Legal and Ethical Norms in the Muslim 
Fiqh (Leiden: Brill, 1999), 42-7. 
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jurists’ understanding of the nature of human action as encompassed 
by language. The assessments or rules ( ahkdm , sg. hukrn) of Islamic law 
are a meeting point—for jurists, the meeting point—between the divine 
and the human, a meeting that takes place in the realm of language. To 
make this argument, we will begin by reviewing the understanding of lan¬ 
guage developed in medieval Islamic contexts, a topic illuminated with 
verve and clarity by the work of Bernard Weiss. Language was seen as a 
code in which words reliably convey the meanings intended by speakers/ 
authors, and these meanings are theoretically transmittable intact over 
indefinite time and space. Divine intentions can be read in the language 
of revealed texts that can be parsed for the rules they convey governing 
human actions. The divine, in short, can confidently be known in—and 
only in—language. I will seek to show that we find a counterpart to this 
view of language in the jurists’ understanding of the nature of human 
action, which was understood to be fully describable in language. 

Jurists display two tendencies in their treatment of actions, what we 
will call a foundationalist bent that finds a strong link between actions and 
the intentions of actors, and a formalist bent that largely disregards human 
subjectivity. While the former displays strong continuity with the under¬ 
standing of divine speech as a direct manifestation of intention and the 
latter does not, both tendencies align in seeing action as encompassed by 
language—that is, as namable. The jurists, in assigning names to actions, 
generate what we will call “named act types,” which intrinsically carry 
religio-legal assessments (e.g., prohibited, obligatory, etc.). Human actions 
and divine intentions can thus meet in the medium of language. Jurists 
had a two-part task both of discerning, in the words of the revealed texts, 
God’s intentions and rules governing human actions, and of identifying 
human actions by assigning to them names, and thus lining up the words 
of God’s rules with the words naming human actions. 

I. Meeting the Divine in Language 

For most post-formative, pre-modern (roughly the tenth through eigh¬ 
teenth centuries) Sunni jurists, divine will could be known through one 
channel alone, namely the event of revelation during the life of the Prophet 
Muhammad, resulting in two sources, the Qur’an and the sunnahlhadlth 
(some saw these sources as confirmed and even supplemented by the ear¬ 
liest generations of pious Muslims). That is, revelation could be known 
by anyone other than Muhammad himself only through observation and 
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through language; for those never directly in the presence of Muhammad, 
language was the only medium. (Some, though by no means all, Sufis, 
and many Shfis allow for other means of access to the divine, as have 
many Muslims engaged in what is often called “popular” religion.) While 
this oversimplifies the situation (understating, for example, the extent of 
Mu'tazili “rationalist,” natural-law influence), it helps efficiently explain 
why the nature of language took on such a pressing importance for Mus¬ 
lim theology and jurisprudence. 

What became the dominant pre-modern Islamic view of language rests 
on the idea that language ( lugha ) was originally generated in a moment 
of primordial invention, in which discrete elements of speech, or “voca¬ 
bles” ( iafz, alfaz) were assigned meanings (mafia, ma’anin), or vice versa. 
According to Weiss, the details of the process, including the identity of the 
actor(s), were seen as having been lost to us, “shrouded in obscurity.” 2 But 
this view holds that language emerged not through gradual evolution or a 
“natural” relationship between words and the things they signify; rather, 
an essentially arbitrary relationship was established as “normative for all 
time " 3 through a deliberate positing, or “laying down” ( wad ’), of “vocal 
sounds as the names of ideas.” 4 (I think that we could say that this assign¬ 
ing of meaning made mere “vocables” into “words.”) The language pro¬ 
duced by this primordial event (or series of episodes) 5 had, and retained, 
the characteristics of a code, a system of stable signifiers and their assigned 
signifieds, marked by a high degree of constancy and permanence. 

Though ultimately dominant, such a view of the origins and nature of 
language was not without a history, or without rivals. The several positions 
on the origins and nature of language largely amount to two, most likely 
inspired by Greek debates, employing the Arabic term tab’ for the Greek 
physis (signifying a natural connection of sound and meaning) and wad’ 
for thesis (signifying the arbitrary assignment of sounds to meanings). 6 
The theory described above, a version of the wad’ approach, came to 
predominate after roughly the end of the tenth century, when those 


2 Bernard Weiss, The Search for God's Law: Islamic Jurisprudence in the Writings ofSayf 
al-Dln al-Amidl (Salt Lake City: University of Utah Press, 1992), 125 and cf. 122; and see his 
“Medieval Muslim Discussions of the Origin of Language,” Zeitschrift der Deutschen Mor- 
genlandischen Gesellschaft 124 (1974): 33-41 passim. 

3 Weiss, The Search for God’s Law, 126, italics in original. 

4 Ibid., 123. 

5 Ibid., 124. 

6 Bernard Weiss, The Spirit of Islamic Law (Athens and London: University of Georgia 
Press, 1998), 63. 
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interested in the topic, led by the influential Ash'ari theologian al-Baqillani 
(d. 403/1013), accepted a basic framework for primordial establishment of 
language but also accepted uncertainty about the precise details, espe¬ 
cially whether the establishing had been done by God or humans. 7 

Prior to settling on this “non-committal” ( waqf ) view, 8 grammarians, 
theologians, and jurists forwarded numerous positions. Among these was 
an early “naturalist” theory, “the theory that language has its origin in a 
natural affinity ( munasaba tabVlya) between expressions and the things 
they signify.” 9 This onomatopoetic view reportedly had its champion in 
no less and authority than Khalil b. Ahmad (d. ca. 174/791), the puta¬ 
tive father of Arabic philology. 10 ft was later propounded by ‘Abbad b. 
Sulayman (d. ca. 250/864) and taken up among many mutakallimln of 
the era. The following generation saw a shift toward the “revelationist” 
position (a return, really, to a view previously held by the earliest Qur’an 
exegetes). On this view God had originally named all things and revealed 
all (or at least some) language to humans. * 11 

The first extensive debates about the origins of language soon followed, 
with a “conventionalist” view—that is, the ascribing of the essentially 
arbitrary assigning of names to meanings by cooperative human social 
convention ( istilah )—challenging the revelationist view. 12 The naturalist 
theory faded into the background as first the conventionalist and then 
the revelationist theories (the former embraced by many Mu'tazilis such 
as Abu Hashim (d. 32^933) as supportive of the doctrine of a “created” 
Qur’an, the latter appealing to anti-Mu'tazilis and propounded by Abu 
al-Hasan al-Ash c ari (d. 324/935) himself) found enthusiastic suitors, only 
to both be left at the altar by the non-committal Ash'aris. 13 As an ele¬ 
ment of their view, early Ash'aris maintained a distinction between pho¬ 
nic speech ( al-kalam al-lisanl) and internal or mental speech ( al-kalam 
al-nafsl)-, language was the union of these two types, the vocalizations of 
al-kalam al-lisanl giving voice to the meanings of al-kalam al-nafsl, 14 

Added to this basic distinction was the idea that the internal speech 
of God was sui generis, of a kind all to itself, uncreated as “an abstract 


7 Weiss, “Medieval Muslim Discussions of the Origin of Language,” 40. 

8 Ibid., 35. 

9 Ibid., 34. 

10 Ibid., 37. 

11 See ibid., 34-5 and 38. 

12 Ibid., 34 and 38. 

13 See ibid., 38-41; The Search, for God’s Law, 121-2. 

14 Weiss, The Search for God’s Law, 66. 
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quality ( slfah ) inhering in the divine nature.” 15 Taking this position undid 
much of the motivation to uncover the ultimate origin of language. 16 This 
divine internal speech was first passed into the comprehension ( fahm ) of 
Gabriel, and from there it entered creation, “embodied in a phonic speech 
(1 al-kalam al-lisanl) of God’s own making.” 17 

This wrangling eventually produced the dominant Muslim view of lan¬ 
guage, in which the act of speaking (the paradigmatic form of language 
use) does not involve assigning meanings to words and phrases, but rather 
“employ[ing] vocables that have already been given meanings.” 18 A given 
vocable may have more than one meaning (such as metaphorical mean¬ 
ings), and new meanings may be grafted on to the code (or lost) over 
time, but on this view the range of both multiple and novel meanings is 
limited—this is manifestly a conservative view of language. Speech is an 
act of appropriating previously-established potential meanings, which, in 
the act of speech, are turned into “intended meanings.” 19 The vocables 
of a given instance of speech thus directly convey authorial intent, the 
one intended meaning picked out by the author from among the pre- 
established possible meanings. As the Hanafijurist Sarakhsi (d. ca. 483/1090) 
puts it, “Expressions are adequate for intentions, and this adequacy is 
realized only when for each intention there exists a special expression.” 20 
While a given word may have “extended” or metaphorical meanings in 
addition to its proper meaning, intention still picks out a single meaning 
to be communicated. That is, this view of language assigns a one-to-one 
correspondence between authorial intent and linguistic meaning. 

For communication to occur, any person receiving (hearing) speech 
must already know the code and pick out the meaning for the given word. 
Again, words, in this theory, generally have a proper or literal meaning 
(, haqiqah ) and may also have one or more extended or metaphorical 


15 Weiss, “Medieval Muslim Discussions of the Origin of Language,” 41; and see Weiss, 
The Search for God’s Law, 66. 

16 Weiss, “Medieval Muslim Discussions of the Origin of Language,” 41. 

17 Weiss, The Search for God’s Law, 68-9. 

18 Weiss, The Spirit of Islamic Law, 59, italics in original. 

19 Ibid., 59. 

20 al-'ibarat La taqsuru ‘an al-maqasid wa la yatahaqqaqu irttifa‘ al-qusur ilia ha’da an 
yakuna li-kulli maqsud ‘ibarah huwa makhsiis bi-ha (Abu Bakr Muhammad b. Ahmad 
al-Sarakhsi, Usui al-SarakhsI, ed. Abu al-Wafa 1 al-Afghanl [Hyderabad: Lajnat ihya’ al-ma‘arif 
al-nu'maniyya; reprint, Cairo: Dar al-Kitab al-'Arabi, 1953-54], 1:12, quoted/translated in 
Aron Zysow, “The Economy of Certainty: An Introduction to the Typology of Islamic Legal 
Theory” [Ph.D. diss., Harvard University, 1984], 99, referring to the Hyderabad edition with 
the same pagination). 
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meanings ( majaz ), and normally one expects the proper meaning. 21 As 
Weiss puts it, “vocables have, in medieval Muslim thinking, a triggering 
function: they trigger particular meanings in the mind, their literal mean¬ 
ings _[a vocable’s] literal meaning rushes immediately (mubadar atari) 

into the mind of the hearer.” 22 If intending an extended meaning, the 
speaker must signal this intent to the hearer by placing the word in a lin¬ 
guistic context that will disrupt the literal-meaning trigger mechanism. 23 
(Of course, ambiguity may itself be intentional, but the view under con¬ 
sideration considers the proper and predominant purpose of language to 
be clear, unambiguous communication). 24 

We have been calling this orthodox view of language “non-committal,” 
for while it posited a primordial act of establishing or “laying down” 
(again, wad' as opposed to tab’), it resisted speculation about exactly 
when, how, and by whom this had been done. 25 This uncertainty, how¬ 
ever, did not dampen the general confidence in the fact of a primordial 
assigning of meaning to vocables, or in the long-term stability and util¬ 
ity of the resulting tughah- code. Indeed, the need for confidence in the 
utility of the code—the need for a solid foundation upon which to build 
an understanding of God’s words and intentions in the aftermath of the 
decline of the Mu'tazilis—seems to have helped cement the other ele¬ 
ments of the theory and to serve as a precondition for the post-Shah‘1 
general consensus in usuL al-fiqk. For without this confidence, there could 
be little hope of accessing the divine in texts and learning of God’s inten¬ 
tions for humanity. 

As it was, from the late tenth century onward, the lug hah was nearly uni¬ 
versally seen as a rock-solid foundation upon which to build religio-legal 
knowledge. The lughah, or lexical code, did not substantially evolve but 
remained constant as “a discrete and integral entity that existed through 
time more or less intact.” 26 This view mapped closely onto the original 
Arab notions of sunnah ; as Weiss puts it, “A sunnah—the body of customs 
of a human community—was very much a constant: it undergirded the 
very continuity of communal life. Likewise, the lexical code also under¬ 
girded the continuity of the communal life, adding a linguistic dimension 


21 On the highly elaborate discussions of majaz and literal language see Weiss, The 
Search for God's Law, 134-50; Weiss, The Spirit of Islamic Law, 99-110. 

22 Weiss, The Search for God’s Law, 137. 

23 Ibid., 137. 

24 See Weiss, The Spirit of Islamic Law, 61; Zysow, “The Economy of Certainty,” 99. 

25 See Weiss, The Spirit of Islamic Law, 63; Weiss, The Search for God’s Law, 123. 

26 Weiss, The Search for God’s Law, 124. 
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to the very identity of human communities.” 27 The lughah seems to have 
been viewed as coming into existence simultaneously with the “original 
primordial society,” as an integral part of that society’s stock of identity¬ 
giving customs. 28 While some degree of “post-primordial” modification of 
the lughah was recognized, such change left untouched the foundation. 29 

The stability attributed to the lughah is of central importance for the 
present argument. As I see it, this stability has two dimensions. First, we 
see stability over time, as the primordial establishing of the lughah gave 
words a definite meaning (or definite and limited range of meanings) 
assumed to be largely constant since then. Second, this word-meaning sta¬ 
bility allowed for a direct and solid connection between the intentions of 
a speaker/author, via the words giving expression to those intentions, and 
the recipient/hearer’s faculties of understanding. Aron Zysow, drawing 
especially on Hanafi sources, talks about both dimensions of this stability 
in terms of the “adequacy” of language to accomplish communication: 

Precisely because it is adequate, language is not indefinitely flexible. Words 
can indeed be used in extended senses, but such departures from the proper 
sense must be signaled. The intention of the speaker must be made tangible 
or it is beyond our grasp. Language is based on external appearances. It 
is a public medium, and private intentions must adjust themselves to this 
medium if they are to be communicated. In this respect, language is like the 
law, which is also based on externals. 30 

The function and indeed the very raison d’etre of language is to commu¬ 
nicate information, and thus its operations must be stable and publicly 
available. 31 Language “is characterized by an inner order” and “inner har¬ 
mony” which are “evidence of the rationality of its inventor.” 32 Seeking to 
communicate with humans, God chose to address humanity in human 
language, putting the divine al-kalam al-nafsi into the shared divine and 
human medium of al-kalam al-lisanl. Hanafis, and in this they were close 
to most Sunni usulls, focused on the apparent, exoteric meaning ( zahir) 
of the revealed sources, rather than seeking esoteric secrets ( batin ), if 


27 Ibid. 

28 Ibid., 125. 

29 Ibid., 126,129. 

30 Zysow, “The Economy of Certainty,” 99. 

31 Ibid.; and see Weiss, The Spirit of Islamic Law, 61. 

32 Hanafis, however, adhere to the non-committal wad'view; see Zysow, “The Economy 
of Certainty,” 99 n. 47 (note appears on p. 179). 
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such exist. 33 On this view, “the principal features of language correspond 
to significant human intentions and... the linguistic forms which signal 
these intentions are not to be taken in another sense without adequate 
justification.” 34 It seems that here we are justified in adding “significant 
divine intentions”—that is, if God is using phonic speech (at least indi¬ 
rectly, as Sayf al-Din al-Amidl (d. 631/1233) and other Ash'aris would 
emphasize), 35 it is to communicate God’s intentions through the doubly- 
stable medium of language. Thus “it is the ordinary canons of interpreta¬ 
tion which must be applied to understanding the sacred texts.” 36 A direct 
line exists, then, from divine intentions and the mind of God, as it were, 
to the humanly-comprehensible language of the revealed sources. 

Sophisticated communication requires the orderly arrangement of 
multiple words into a “text.” 37 A text here is first and foremost under¬ 
stood as oral/aural in nature, “a body of precisely fixed and, in principle, 
unalterable words that were orally transmitted from one generation to 
another.” 38 Since speaking is by definition intentional and meant to com¬ 
municate, jurists often used the term khitab, or “address,” for the speaking 
that constitutes significant texts. 39 In theory, writing was essentially irrel¬ 
evant, at best a mnemonic device, at worst an invitation for scribal error, 
distortion, and loss. The process of transmission of important texts, such 
as the Qur’an and hadlth, of course came under a great deal of scrutiny. 
But in principle, such texts were understood to be perfectly transmittable 
over time and space, and could be known to have actually been transmit¬ 
ted perfectly if certain conditions prevailed (such as the existence of con¬ 
sistent texts from multiple transmitters, the tawatur principle). 40 A great 
deal more could be said about the process of transmission of texts and 
knowledge. But for our purposes it suffices to say that, minor fluctuations 
aside, the lughah -code was considered highly stable, allowing for efficient 
and effective preservation and conveyance of meaning in texts. 


33 Ibid., 100; to be more precise, Arabic grammarians and jurists contrasted the zahir, 
or univocal expression, not with the batin but with the mujmal, the ambiguous expression 
(see Weiss, The Spirit of Islamic Law, 99-100). As noted above, the literal ( haqiqah) mean¬ 
ing of words was contrasted with the extended or metaphorical ( majaz) meaning. 

34 Zysow, “The Economy of Certainty,” 100. 

35 See Weiss, The Search for God’s Law, 65-9. 

36 Zysow, “The Economy of Certainty,” 99-100, paraphrasing SarakhsI, Usui al-Sarakhsi, 
1:141. 

37 Nazm (Weiss, The Spirit of Islamic Law, 61) or matn (Weiss, The Search for God’s Law, 
259 )- 

38 Weiss, The Search for God’s Law, 259. 

39 Weiss, The Spirit of Islamic Law, 61. 

40 See ibid., 49-52. 
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Of course the most important texts for jurists (and for Muslims qua 
Muslims) were the divinely-authored Qur’an and sunnahl hadlth. General 
knowledge of the tughah was, for jurists, to be sought in the service of 
understanding the meanings—and putting into practice the directions— 
encoded in the divine sources. Given the strong and stable link assumed 
to hold between authorial intent and words/texts—an assumption appar¬ 
ently nowhere stronger than in the view of divinely revealed texts 41 — 
command of the lughah -code and the specific contents of the divinely 
revealed texts together allowed for potential knowledge of the words and 
intentions of God. Obviously, problems such as the completeness and cer¬ 
tainty of this knowledge were of paramount concern to jurists—indeed, 
these were among the definitive problems shaping Islamic legal theory— 
but “the jurists adhered steadfastly to the view that the divine intent was 
always discoveraMe in principle, even when it was not discovered in fact.” 42 
It is perhaps not too much to say that fiqh consists largely of the system¬ 
atic effort to discern, to de-code as it were, the meanings of divine speech 
and to minimize (and otherwise come to terms with) the problems of 
completeness and certainty. As Weiss observes, “it was the toilsome task 
of the jurist to read the mind of God to the best of his ability.” 43 

The theoretical end-product of this toilsome task was the hukm, the 
legal assessment or rule. This complex term has at least two general 
meanings in juristic discourse, the assessment by God of the moral/legal 
standing of a human action, and the specific ruling by a (human) judge on 
a legal case. 44 That these two meanings are not so easily separated will be 
important to us later, but for the moment our concern is with the former, 
with what Weiss calls “the particular type of divine speech that consti¬ 
tutes a categorization {hukm) of a human act.” 45 A legal rule, or hukm 
shar% was widely understood to be “addressed speech” {khitab), speech 
directed at an audience for the purpose of communication. 46 To be pre¬ 
cise, for Amid! and most Ash'arls, the actual divine assessments exist prior 
to speech, but are the intentional meaning of the speech; “the words [of 


41 See Weiss, The Spirit of Islamic Law, ch. 3, esp. 52-65. 

42 Weiss, The Spirit of Islamic Law, 64, italics in original. 

43 Ibid., 171. 

44 Along these lines Ibrahim Moosa remarks that “the hukm proper is a transcendental 
norm, of which the empirical hukm is but a temporal manifestation” (“Allegory of the Rule 
[Hukm]: Law as Simulacrum in Islam?” History of Religions 38,1 [August 1998], 7); see also 
A. Kevin Reinhart, Before Revelation: The Boundaries of Muslim Moral Thought (Albany: 
State University of New York Press, 1995), 4. 

45 Weiss, The Search for God’s Law, 151. 

46 See Weiss, The Search for God’s Law, 93ft 
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the ahkam] ... signify, point to, those categorizations in the manner of all 
meaning-laden words.” 47 The ahkam shar'iyya locate human acts on the 
well-known scale from obligatory to forbidden, with at least three stops in 
between. 48 Amid!, like many jurists, does not discuss the moral/theologi¬ 
cal matters of divine reward or punishment, but rather focuses solely on 
liability for temporal, human-applied sanctions. 49 How to discern these 
ahkam in the revealed sources is basically what usuL al-fiqh is all about. 

Here we will look past the myriad complexities of the jurists’ efforts to 
derive rules from the revealed sources, in order to emphasize two defin¬ 
ing features of the ahkam shar'iyya: they take the form of language, spe¬ 
cifically divine kaiam nafsi in the shared divine-human medium of kalam 
iisanl, and they refer to human actions. As such they are the fulcrum of 
the divine-human relationship, where the divine, effectively comprised 
of language, meets the human, effectively comprised of action—action 
which is itself, as we will argue below, fully describable in language. Above, 
we established the relationship between the mind of God, as it were, 
and language, showing that sufficient knowledge of language (both of 
the nature and rules of language and the content of the revealed speech 
of God) allows for knowledge of God’s intentions. God is manifest in the 
temporal realm as speech, and the instances of that speech that mattered 
most to jurists were the ahkam, the assessments of human action. Our 
next task is to explore the jurists’ understanding of the nature of action 
and to show that like divine intentions, human actions were seen as fully 
describable in language. Thus, like the divine, the human can effectively be 
known through language, and language (specifically the ahkam shar'iyya) 
is where, in the juristic cosmos, the divine and human meet. 

II. The Human as Action, Action as Language 

Positive Islamic law is, in short, a discourse about human actions and their 
assessment in terms of the ahkam shar'iyya. Manuals of fiqh present a 
thoroughly prescriptive discourse, displaying little concern for the mean¬ 
ing of actions, focusing instead on defining the significant actions of a 
legally responsible person ( mukallaf) and the status of these actions in the 


47 Ibid., 95. 

48 See ibid., 96ft 

49 Ibid., 105, attributing this to Mu'tazill influence. 
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range of religio-legal evaluation. These texts do not provide a systematic 
account of the nature of action, nothing that would parallel the explicit 
discussions of the nature of language described above. Still, they do reveal 
a discernible set of ideas in this regard. The theory of actions includes the 
assumption that actions have names, and thus may be fully encompassed 
by the lughah- code. We will examine how this assumption leads to the 
defining of “named act types” with their accompanying ahkdm. Then we 
will turn to a different aspect of this approach to action, its dual treatment 
of the role of human subjectivity and agency. Here I seek to show that 
there are two general tendencies in the jurists’ understanding of the rela¬ 
tionship of human action to human subjectivity, namely a foundationalist 
bent and a formalist bent. Both, however, agree that actions are namable 
with words. These words carry with them the divine intentional meanings 
of moral-legal assessment and thus bring the divine into contact with the 
most significant aspect of the human. 

A. Turning Actions into Words: Fiqh Manuals and Fatawa 
as Guides to “Named Act Types” 

I will argue here that the rule-books of Muslim jurists, in presenting the 
ahkdm, categorize human actions in language, which in turn is understood 
to have direct continuity with divine speech. Fiqh handbooks exhibit a 
structure and function much like those of dictionaries. Alongside their 
various other functions, fiqh manuals assign words (signifiers) to particular 
meanings (signifieds). More precisely, they provide an explicit account of 
the meaning already assigned to certain words by the specific speech 
of God—that is, they tell us what are, in the lughah- code, the “intended 
meanings” of God’s revealed speech. The meanings of concern in these 
texts refer primarily to human actions and their legal/moral value. (God’s 
speech certainly addresses other topics, such as history, theology, etc., but 
fiqh manuals focus on the subset of divine speech concerned with human 
action.) Put differently,^/! manuals list and define a set of words drawn 
from divine speech, words whose meaning refers to human actions. I will 
use the term “named act types,” or NATs, for these words and phrases. 
These NATs are words or short phrases signifying human actions (often 
complex or compound actions). They are conventional and widely 
used among Muslim jurists as core elements in their shared specialized 
vocabulary. 

To better understand the category “named act types” we might draw 
on the western philosophy of action, where we find a distinction between 
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“act types” and “act tokens”: “An act type is a kind of action, like whis¬ 
tling or mailing a letter. An act token is a particular action, performed 
by a particular person, at a particular time.” 50 A major concern among 
action theorists is the "individuation of actions,” or how to divide up the 
potential component parts of a given act token (e.g., pulling the trigger, 
discharging the gun, killing the rabbit, scaring the neighbors, displaying 
one’s hunting prowess). 51 Philosophers have also explored other aspects 
of actions, such as notions of agency and freedom, the role of intentions 
in actions (debating, for example, whether intentions “cause” actions), 
and degrees of “basic-ness” (degrees of direct control by an agent, and 
the prospect of performing actions by doing other actions). 52 Many such 
details of the western philosophy of action are beyond the scope of the 
present inquiry, but the categories “act type” and “act token” are highly 
useful (and we will also touch on the issues of intention and the individu¬ 
ation of actions below). I am adding the designation “named” to “act type” 
to emphasize the linkage of actions to words in Islamic legal discourses 
(for clarity, I will avoid using any acronym for “act token”). 

Defining and assessing NATs is a central function of fiqh handbooks. For 
all their complexity, one can discern within these books a fairly straightfor¬ 
ward structure. However sensitive to disagreement or steeped in nuance, 
and whatever else they accomplish along the way, the handbooks seek 
to provide a list of defined terms referring to human actions, our NATs. 
The genre of the fiqh. handbook is defined in part by its typical structure, 
parsing out each topic into its own “book” ( kitab ) and then further treat¬ 
ing the subsections of “chapters” ( abwdb , sg. bab) and “issues” (masa'il, 
sg. mas’alah) or “parts” ( jusul, sg. fast). The number and designation of 
subdivisions vary among texts, but the commitment to subdividing and 
designating is effectively universal and generic here. At each level the pre¬ 
sentation revolves around established legal categories, conventional terms 
referring to types of human action: purification ( tabarab ), prayer (salat), 


50 Alvin Goldman and Holly Smith, “Action,” Encyclopedia of Ethics, 2nd ed., ed. L.C. 
Becker and C.B. Becker (New York: Routledge, 2001), 1:13. The same distinction is made by 
many others, sometimes using different terms. 

51 See Goldman and Smith, 1:13-4; and Jennifer Hornsby, “Action,” Routledge Encyclo¬ 
pedia of Philosophy, ed. Edward Craig, (New York: Routledge, 1998), 1:37-8; and Alfred R. 
Mele, “Action,” Macmillan Encyclopedia of Philosophy, 2nd ed., ed. Donald M. Borchert 
(Detroit: Macmillan, 2006), 1:14-15. 

52 Goldman and Smith, “Action,” 1:14-15; Hornsby, “Action,” 1:38-39; major works on 
these topics include G.E.M. Anscomb, Intention (Oxford: Blackwell, 1963); and John R. 
Searle, Intentionality: An Essay in the Philosophy of Mind (Cambridge: Cambridge Univer¬ 
sity Press, 1983). 
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alms ( zakat ), oaths ( ayman ), vows ( nudhur ), marriage ( nlkah ), divorce 
(taldq and other forms), sales ( buyid ), partnership ( sharikah ), bankruptcy 
( taflls ), inheritance ( fara’id ), manumission (jiUj), injurious actions (jinayat 
or jirah), and so forth. Human life consists of a potentially infinite number 
of act tokens. But Muslim jurists, theoretically reflecting their reading of 
revelation, are concerned with a finite and determinate set of relevant 
or significant act types—those addressed by God’s speech—and it is for 
these that they generate NATs. Not only is it assumed that a portion of a 
given person’s action’s will be NATs (e.g., getting married, buying or sell¬ 
ing property), which must be assessed in terms of the ahkam sharhyyah, 
but also that a proper Muslim must do some certain NATs (especially 
required acts of worship, the 7 badat). 

By way of demonstration, we may begin with the Hanbali jurist fbn 
Qudama’s (d. 620/1223)^/1 manual aL-Mugh.nl, which opens one chapter 
as follows: 

The book of injurious actions ( kitab al-jirah). Otherwise known as the book 
of criminal damages ( kitab al-jinayat), though the term injurious actions 
(1 al-jirah ) is more commonly used. Criminal damage ( al-jinayah ) [means] 
any aggressive action toward person or property. But in customary usage 
[the term al-jirah ] is limited to illegal infringement of the body, while 
offences against property are called al-jinayat, [and these latter include] 
unjustified seizure of property ( ghasb ), robbery ( nahb ), theft ( sariqah ), 
fraud (khiyanah), and damage (itlaf). Chapter (fast) [one]: Muslims agree 
that unjustified homicide (qatl bi-ghayr haqq) is forbidden . 53 

Here our attention is funneled from a general named act type, “injurious 
action,” past a related, differentiated type, “criminal [property] damage” 
(variously subdivided), to a more specific named act type, “illegal infringe¬ 
ment of the body.” At the next level, “unjustified homicide” is singled out 
as the premier subset and exemplum of the type “illegal infringement of 
the body.” fbn Qudamah next provides proof texts, partially quoting (^17:33 
(“Do not take the life that God has forbidden except with just cause; Who¬ 
ever is unjustly slain, We have given authority to his heir”), (^4:92 (“Never 
should a believer kill a believer unless by accident”), and <1)4:93 ('Who¬ 
ever kills a believer intentionally, his recompense is to dwell forever in 
hell”). He also cites several hadlth, including: “The blood of a Muslim is 
not licit... except in three cases: one who commits capital fornication, 


53 Muwaffaq al-Din ‘Abd Allah b. Ahmad Ibn Qudamah, al-Mughm, ed. ‘Abd Allah b. 
‘Abd al-Muhsin al-Turkl and ‘Abd al-Fatah Muhammad al-Hilu (Cairo: Hajir, 1992), 11:443. 
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in retaliation for killing, and for the apostate.” 54 With such citations of 
revealed sources, Ibn Qudamah explicitly links the ahkdm for human 
conduct to the speech of God. This is, of course, not surprising, as this is 
what, in theory, usuL al-fiqh serves to make possible. However, such a link 
is often not made so explicit, particularly in the many shorter compendia 
of rules. But here we have a clear example of how jurists represented the 
perceived relationship between the intentions conveyed in divine speech, 
on the one hand, and human action, on the other. 

Ibn Qudamah then moves to his next level of textual subdivision, the 
“issue” or “problem” ( mas’alah ), the first of which begins: “Issue (Mas’alah): 
... Killing ( ai-qati ) is of three types: intentional, quasi-intentional, and 
accidental.” 55 Subsequent “issue” sections define each of these three types, 
beginning with intentional homicide: 

Issue: ... Intentional [killing] occurs when one strikes another with an iron 
bar, or a large wooden pole larger than a tent pole, or a large stone, such 
that it usually could kill, or repeatedly striking with a small wooden pole, or 
acting in a way that usually causes serious damage . 56 

Ibn Qudamah then considers various possibilities in the category of delib¬ 
erate intent, such as using an ambiguously dangerous instrument: 

If the wound is a small one such as from a cupping glass, or [the victim] is 
stabbed with a needle or thorn ( shawkah ), you [i.e., the one assessing the 
case] look [to examine the situation]. If [the wound] is in a [potentially] 
fatal place (fimaqtaL in ) : like the eye, heart, torso [near the kidneys], temple, 
or inner ear, so that he dies, this is also intentional [homicide] because the 
blow by that instrument is in a fatal place, like a wound with a knife in a 
non-fatal place [i.e., a fatal stab with a knife in any part of the body]. If [the 
small wound] is in a non-fatal place, then you look; if it has reached the inte¬ 
rior of the body, then it is like a large wound because of the increase in the 
severity of pain, and it can thereby lead to death, like a large [wound ]. 57 

Here the text piles on the specific details, providing instructions for how to 
discern among increasingly subtle distinctions and probing the boundar¬ 
ies of the type. As we move further into the elaborations, we move closer 
to real life, to the actual act tokens of living persons. The text thus serves 
as mediator between concrete reality and legal assessment, the latter with 
its link to the mind of God. 


54 Ibid. 

55 Ibid., 11:444. 

56 Ibid., 11:445. 

57 Ibid., 11:446. 
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Looking past the many intriguing details to discern a core structure, 
we see that a NAT is first presented under a word or short phrase refer¬ 
ring to an abstract category of action, presented as the title of the book 
(i kitab) at hand (i.e.Jirah, “injurious action”). This word or phrase is given 
a basic definition which involves differentiating it from similar named act 
types (i .e.Jinayat, “criminal [property] damage”). Then the focus narrows 
to one of several possible subsets of the general category, a more spe¬ 
cific named act type (i.e., qatl bi-ghayr haqq, “unjustified homicide”). This 
NAT is then specified as “forbidden,” and this assessment is established 
through revealed proof texts—thus a hukm is formulated. 

Then the term is elaborated upon, clarifying which specific elements 
constitute the specific NAT; that is, the NAT is defined with increasing 
precision. The NAT and hukm are effectively intertwined into a single 
unit. Various examples of the wide array of relevant potential act tokens 
are presented (e.g., “stabbing with a needle in the temple”), broadening 
the category outward; though the text does not say so explicitly, the way 
seems clear for analogous actions to be subsumed into the category (e.g. 
“stabbing in the neck with a pair of scissors,” perhaps). 

We might imagine this structure taking the shape of an inverted funnel, 
with the most general and abstract term (“injurious actions”) at the nar¬ 
row top of the funnel neck, and successive stages of increasingly numer¬ 
ous and specific named act types filling out the funnel cone. Depending 
on one’s interest, one could begin at the top of the funnel and trace a 
line downward, level by level, into the array of ever more specific NATs. 
Conversely, if one has a specific act token in mind, one could begin at 
the open end of the funnel, find the NAT most closely analogous, and 
trace upward to determine the most general NAT fitting the case. The 
act of reading the text on the page may encourage the former approach, 
and a newcomer to the text or genre might need to follow such a linear 
approach. Yet the expert jurist for whom the text is perhaps more mne¬ 
monic device than step-by-step guide could readily work upward, against 
the flow of the written presentation, or move around as needed. At any 
rate, one can search the pool of specific named act types for the one most 
closely corresponding an actual act token, which then links that act token 
to the proper general NAT (with accompanying hukm) at the top of the 
funnel, or somewhere along the way back toward the top. For example, 
one could use the text to help determine if “a fatal stab in the neck with 
scissors” counts as the NAT /hukm “[prohibited] intentional homicide.” 

What we see here, in short, is the process of turning an action into a con¬ 
cept, identified by a name. Jurists carve up the constant, undifferentiated 
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flow of human activity into discrete actions and give the legally significant 
actions names. These names allow actions to be treated in the medium 
of language and, more specifically, to be integrated into the linguistic 
units of the ahkdm. These ahkam are, as established above, expressions 
of divine intent (as processed through juristic effort). A grammar of action 
thus becomes possible that is simultaneously a grammar of the speech of 
God. In the terms that Weiss adopts from Gadamer, the process described 
here involves the perpetual bringing of the revealed source-texts into the 
ongoing present of human life. 58 However, as Weiss emphasizes and as we 
will consider below, this effort to link the speech of God to real human 
actions cannot be accomplished in the still-too-abstract context of the 
normative legal manual; a gap remains that can only be bridged by the 
more concrete and pragmatic work of the qadl or mufti. 

A positive (prescribed rather than proscribed) example of the same 
structure and process is easy to come by. Salat, the required daily act of 
worship usually called "prayer” in English, is treated at length in hand¬ 
books of Islamic law. Here, in a difference from the passages above regard¬ 
ing homicide, the purpose is to instruct the reader how to perform the 
act, rather than how to assess a completed act. Yet the basic structure is 
retained, linking an actual act token with a named act type. 

This structure and process are readily apparent in a concise fiqb. man¬ 
ual such as the Ikhtiyar li-ta'lll al-mukhtar of the Hanafi jurist fbn Mawdud 
al-Mawsill (d. 683/1284). 59 Mawsill begins his “Kitab al-Salaf with a sec¬ 
tion on the proper times for prayer, times that prayer should be avoided, 
and the call to prayer. He then addresses “Preliminaries to Salaf (bdb ma 
yaf’alu qabla al-salat) and “The Actions of Salat Proper” (bdb al-af’al ft 
al-salat), which together serve to define the NAT salat. He begins: 

[Preliminaries to salat] consist of six requirements: purity of the body from 
impurities, purity of the clothing, purity of the immediate surroundings, 
covering of the requisite parts of the body, determination of the direction of 
the Ka’bah, and intent to pray . 60 


58 Bernard Weiss, “Text and Application: Hermeneutical Reflections on Islamic Legal 
Interpretation,” in The Law Applied: Contextualizing the Islamic Shari’a, ed. P. Bearman, 
W. Heinrichs, B.G. Weiss (London: I.B. Taurus, 2008), 381-2, and see 388-9. 

59 ‘Abd Allah b. Mahmud b. Mawdud al-Mawsili, al-Ikhtiyar li-ta’lil al-mukhtar, ed. 
Mahmud Abu Daqlqah (Beirut: Dar al-Kutub al-Tlmiyyah, n.d.). 

60 Ibid., 1:45. 
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These are each then addressed in further detail, clarifying, for example, 
what portions of the male and female body must be covered. Then, 
addressing “The Actions of Salat Proper,” he asserts that 

the person praying should concentrate on his prayer and look toward the 
area of his prostrations. One who wishes to begin prayer proper then says 
‘Allahu akbar” and raises his hands, with [the fingers extended] parallel to 
the thumbs, to his earlobes, but he should not raise them during the pro¬ 
nouncement of “Allahu akbar." Then he holds his right hand over his left, at 
the wrist, over the navel. Then he recites [the Fatibah, the opening chapter 
of the Qurian] in a low voice . 61 

The text continues specifying in detail the movements and utterances of 
a proper prayer, addressing along the way various sub-sets of the general 
category, such as group prayer, Friday congregational prayer, and so forth. 
What we see, then, is an extended definition of the general NAT salat 
and the specific elements—themselves NATs—that make up the type. 
(Mawsili does not regularly cite revealed proof-texts, but rather, like many 
jurists, instead treats it as implicit that the definitions and assessments he 
lays out are ultimately authored by God.) The text makes clear why and 
how one should do this named act type—this is a guide to making one’s 
own act token into this particular NAT. 

Other examples are pervasive. All the major categories of Ibadat 
exhibit the same basic structure as that just described for salat. Sec¬ 
tions of fiqk manuals dealing with purity ( taharah ), for instance, provide 
extended definitions of such NATs as wudutayammum, ghusl, and the 
canceling of purity ( mayanqudu al-taharah), 62 and these can be broken 
down into parts, such as the rinsing of the hands, face, nose, etc., each of 
which is itself a NAT. Again, Ibn Qudamah often explicitly demonstrates 
that revealed sources establish the requirement to purify before certain 
actions, such as salat, (Q8:n for general purity, 63 and 05:6 on wudu 1 and 
tayammum , 64 and numerous hadlth). As with the lb add t, jurists provide 
extended definitions of the various other NATs that make up positive law, 
such as marriage ( nikah ), divorce ( talaq, khul c , IVan, etc.), and inheritance 
( c ilm al-fara'id), contract-formation ( c aqd ), usury (riba), homicide (al-qatl), 
the hudud, and so on. I do not wish to overstate my case: there is plenty 


61 Ibid., 1:48-50. 

62 See, e.g., Ibn Qudamah, ai-Mughnl, 1:230. 

63 See ibid., 1:11. 

64 See ibid., 1:12. 
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going on in most fiqh manuals that does not fit neatly into the category of 
NAT. 65 But the rules that are the backbone of fiqk manuals are given their 
form and expression through the process of defining NATs. 

Fiqk handbooks, of course, are only one important expression of the 
ahkam al-shar'iyyah, another being fatawa. I would assert that fatawa dis¬ 
play the same basic orientation around NATs, the same view of human 
action as containable in language—and thus linked to divine language 
and intention—as do fiqh manuals. Without going to great lengths of 
demonstration, we can see this readily in the basic structure of the proto¬ 
typical fatwa. Collections of fatawa have provided scholars with a wealth 
of information about social history and legal reasoning and procedures. 

But for all their richness, many could be accurately reduced to the fol¬ 
lowing generic form: “Question: Is the case at hand a case of named act 
type x? Response: Yes (or no), this is (not) a case of named act type x, 
for reasons y and z.” Or, less leadingly, “Question: Which named act type 
applies to this case? Response: named act type x.” These NATs, again, 
either implicitly or explicitly determine the hukm, whether the NAT in 
question is obligatory, forbidden, or has some determinate set of legal 
effects, themselves perhaps NATs with accompanying ahkam (e.g., this is 
a valid marriage, and thus the sexual activity which followed was licit). 
Of course, a fatwa may well ask other types of questions as well, such as 
those regarding technicalities of legal procedure. But even many of these 
display a similar basic structure, asking whether a person of a certain type 
has legal standing (that is, is it a person of type a?) or whether a document 
is appropriate for the legal purpose at hand (that is, is it a document of 
type bt). Being defined and named as a particular type of person or docu¬ 
ment entails a set of legal effects, such as licensing certain actions that in 
turn take their definition and assessment from the prior determination of 
the status of the relevant person or document (e.g., a proper “legal heir” 
may undertake the NAT of inheriting her proper legal share). Thus many 
fatawa, like fiqh handbooks, implicitly link a set of specific real actions, or 
act tokens, to a set of established legal terms, or named act types. 


65 For example, Ibn Qudamah, like most jurists, includes a section on the proper types 
of containers for water to be used for purification ( ai-Mughnl, bab at-aniyyah, i:8gff). This 
appears not to be about human action so much as about physical objects. But, of course, 
these objects (water containers) are relevant here only insofar as they are elements in the 
action, the NAT, of purification. 
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B. The Human as Action-in-Language 

The argument so far has basically been that, for post-formative, pre¬ 
modern Muslim jurists, divine speech produced the NATs and simul¬ 
taneous ahkam of positive law. These NATs were taken to express, in 
language and within the limits of human capacity for certainty, divine 
intent regarding human action. But if we have seen how we get from the 
“divine mind” to NATs, how do we get from NATs to the human mind? 
Or can we? This brings us to the nature of human action, especially the 
significant human actions signified by NATs. Again, neither usul nor furu c 
works provide a systematic accounting of the nature of action, certainly 
nothing as extensive and explicit as the attention paid to the nature of 
language. So we are left to discern a theory of action in the context of the 
jurists’ discussions of actions and their assessments. For this, we will again 
look primarily at fiqh handbooks. I argue that these works display two 
general understandings of the nature of human action, a “foundationalist” 
bent and a “formalist” bent, but that while these diverge in their treat¬ 
ment of human subjectivity, they converge in treating actions as both the 
most important aspects of humans—indeed, as metonyms for persons— 
and as fully describable in language. (Neither the foundationalist nor the 
formalist bent maps neatly onto a single madhhab, era, or region, and in 
fact most texts, jurists, and madhhabs exhibit both, treating many actions 
foundationalistically, yet isolating a few for formalistic treatment.) 

First, we see what we will call a “foundationalist” bent that finds a 
strong link between actions and intentions. We are borrowing this term 
from Brinkley Messick, who uses it for a tendency in Islamic legal thought 
to locate “the site of authoritative meaning-generation internally, within 
the self, and thus beyond direct observation.” 66 As he puts it, the consid¬ 
eration of intentions in a contract, for example, indicates a particular view 
of the self and of authoritative speech: 

In and of itself, then, the specific wording employed in sale and related 
contracts is not to be considered constitutive or binding, but, at the same 
time, this same wording serves as a principal type of contextual indicator 
concerning that which is constitutive and binding, namely, consent. In such 
analyses, a kind of culturally specific foundationalism assumes that a bed¬ 
rock of human authority and truth exists, located at a remove from ordinary 


66 Brinkley Messick, “Indexing the Self: Intent and Expression in Islamic Legal Acts,” 
Islamic Law and Society 8, 2 (2001), 153. 
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discourse, inwardly (in the “heart” or in the “self”) in the elemental ‘lan¬ 
guage,’ if that is the appropriate term, of human intention (qasd, niyyah ). 67 

On this view, consideration of intentions in contractual exchange is more 
than an insistence on consent, it is also an indication that verbal forms 
and other outward signs are indices of a deeper level of expression, an 
internal formulation of intention that authorizes the words. In short, 
bodily movements and verbal utterances are indirect evidence of “what is 
really going on,” which takes place in the subjective states of the contract¬ 
ing parties. 

The foundationalist approach treats actions in a way that is structurally 
parallel to, or a mirror-image reflection of, the dominant understanding 
of language described above. If words are given their “intended mean¬ 
ings” or identities in the process of speech, actions in this view are given 
their intended meanings or identities in the process of action. In both 
cases, that aspect of agency that we call intent picks out from the range 
of possible meanings the one meaning the agent chooses for that word or 
act token. Like “authorial intent” in speaking, which picks out from the 
potential meanings of a word the actual meaning of that instance of the 
use of the word, what we might call “actorial intent” in acting picks out 
the actual meaning or identity of the action. And, further, the meaning/ 
identity of an action is understood to be fully expressible in language. 
Each significant action considered in fiqh manuals has a name and thus 
is a NAT with its intrinsic hukm. Thus, for foundationalist treatments of 
action, we see a circuit completed between the divine mind and human 
minds through the linguistic conduit of the NAT/ hukm. 

Foundationalism is spread widely, if unevenly, throughout fiqh. man¬ 
uals. It is the dominant approach to injurious actions, 68 for example, 
and a significant (though not exclusive) component of contract law. 69 


67 Ibid., 161-2; see also Brinkley Messick, “Written Identities: Legal Subjects in an 
Islamic State,” History of Religions 38,1 (August 1998), 45. 

68 See J.N.D. Anderson, “Homicide in Islamic Law,” Bulletin of the School of Oriental 
and African Studies, University of London 13, 4 (1951), 819-20; Paul R. Powers, Intent in 
Islamic Law: Motive and Meaning in Medieval Sunni Fiqh (Leiden: Brill, 2006), 169-89. For 
discussion of a particularly complex aspect of the juristic treatment of intentions, see Colin 
Imber, ‘Why You Should Poison Your Husband: A Note on Liability in Hanafi Law in the 
Ottoman Period," Islamic Law and Society 1, 2 (1994): 206-216. 

69 Contract law displays a mix of formalism and foundationalism. Jurists specify the 
formal/objective elements of a valid contract, such as the explicit specification of goods 
and price, and these objective elements are crucial to the definition of a given act as the 
NAT “forming a valid contract.” Intent matters primarily in two ways, namely the basic 
sincerity of the speech acts involved in contracting, and the potential wider effects of 
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Foundationalism is perhaps most prominent in the treatment of required 
religious duties, the ‘ ibadat . All jurists include among the required ele¬ 
ments of the ‘ibadat a subjective state or action called niyyah (pi. niyyat). 
Often translated as “intention,” niyyah. here has a distinguishing function, 
determining the identity of an act by picking out the meaning of the action. 
This meaning is expressible in language; it amounts to the verbal “name” 
of the action drawn from the list of names of legally significant actions. 
The question of whether one has done one’s ‘ibadah can be restated as 
the question of whether one’s action can properly be named as one of the 
previously defined ‘ ibadat , and this depends in large part on whether one 
“intended” (that is, subjectively picked out the name/meaning of) one’s 
action to be a particular, named ‘ ibadah . The objective form of the action 
also matters, but without niyyah to establish the action’s identity at the 
subjective level, the action cannot be named as the particular ‘ ibadah. 
Ahmad b. Idris al-Qarafi’s (d. 684/1285) treatise on niyyah is quite explicit 
in this regard: 

The rationale for the requirement [of niyyah] is distinguishing (tamylz) 
acts of worship from ordinary actions (al-’adat) and distinguishing among 
levels of acts of worship [such as required from supererogatory prayer]. 70 


the contract. Coercion is universally considered an invalidating condition for contracts. 
But jurists disagree about sincerity in the absence of coercion, with some holding explicit 
statements of contract to be valid and binding even if not so intended, while others dis¬ 
agree. Jurists allow a limited degree of ambiguity in the speech of a contract, and consider 
intentions as definitive when some, but not too much, objective ambiguity exists. Jurists 
also considered the possible wider effect of contracts. Intentions become an issue in this 
regard in the case of a transaction that might be seen as indirectly leading to illegal effects 
(the classic example is the selling of grapes to a winemaker: selling grapes is perfectly legal, 
whereas making wine is prohibited). Here jurists disagree not about whether intentions 
help define actions but rather about what components of a complex action are to be con¬ 
sidered relevant. See Powers, Intent in Islamic Law, 97-121. 

70 Ahmad b. Idris al-Qarafi, al-Umniyyah jt idrak al-niyyah (Beirut: Dar al-Kutub 
al-‘Ilmiyyah, 1984), 20, see also 9-10. Abu Ishaq al-Shirazi (d. 476/1083) says that when per¬ 
forming a required prayer, “One must have specific niyyah, intending the noon prayer or 
the evening prayer to distinguish it ( li-tatamayyaz) from other [prayers]’’ ( al-Muhadhdhab 
fifiqh al-imam al-Shafi’I, ed. Muhammad al-Zuhayli [Damascus: Dar al-Qalam, 1996] 1:236). 
Similarly, niyyah distinguishes a required prayer from supererogatory prayer (see Shlrazi, 
al-Muhadhdhab, 1:236; al- Qarafi, Al-Umniyyah, 20), and in a group context niyyah distin¬ 
guishes the prayer of the “leader” (imam) from the “follower” (al-ma’mum) (see Shlrazi, al- 
Muhadhdhab, 1:310), and abbreviated prayer (of a traveler, e.g.) from full prayer (see Shlrazi, 
al-Muhadhdhab, 1:338-40). Ibn Qudamah says of fasting; “one must specify the niyyah for 
each required fast, such as whether the next day’s fast is for Ramadan or for making up a 
previous broken fast, or as an expiation, or [in fulfillment of] an oath” ( al-Mughni , 4:338). 
Spending time in a mosque can be a generic act or the NAT rtifaJ/Jsupererogatory retreat 
during Ramadan) if so identified by the actor’s niyyah (see Mawsill, al-Ikhtiyar, 1:136-8). 
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Niyyah is what distinguishes wudu 1 from simply washing up or cooling 
off with water, and what distinguishes one prayer from another. 71 Jurists 
further make clear that niyyah. is a silent, internal phenomenon, a product 
of the qatb, a term here best translated as "mind.” 72 The ibadat are actions 
defined in part by what we might call “actorial intent,” the mental action 
of picking out the meaning or identity of the action, and that identity is 
expressed in language, specifically the NATs of fiqh manuals. Thus human 
actions can be measured against divine intentions in the shared medium 
of language. In cases of strong foundationalism, language links the human 
mind, through the actions that are its manifest expressions, directly to the 
mind, as it were, of God. 

While foundationalism is prominent in fiqh works, jurists at times take 
a decidedly different view, one that disregards human intentions and sub¬ 
jectivity, instead treating the objective components of an action as fully 
definitive. In taking such a “formalist” approach, jurists do not deny that 
human intentions exist, nor do they say that the intentions are so com¬ 
pletely manifest in the objective action that the subjective can safely be 
collapsed into the objective. Rather, they pointedly disregard intentions, 
intentions that they recognize might, if taken into consideration, change 
the identity and assessment of the action. The parallelism between lan¬ 
guage and action described above breaks down in cases of formalism. Here 
the expectation that actions express intentions is abandoned. Instead, 
jurists treat intentions as altogether irrelevant to the legal identity and 
status of the action. The objective elements of action, in such cases, even 
if known to be at odds with the subjective intentions of the actor, are 
treated as definitive. Still, in such cases the action is treated as namable, 
and this name establishes the action as a linguistic entity. 


Niyyah distinguishes the NAT zakat from voluntary charity, gift-giving, or other transfers of 
wealth (al-Mawsili, al-Ikhtiyar, 1:101; see Shirazi, al-Muhadhdhab, 1:560), and distinguishes 
the NAT hajj from its close counterpart the ' umrah (see Abu Zakariyya Muhyi al-DIn 
b. Sharaf al-Nawawi, Kitab al-majmu': shark al-muhadhdhab lil-Shlrazi [Cairo: Dar Ihya’ 
al-Turath al-‘ArabI, 1995], 7:237). 

71 See Powers, Intent in Islamic Law, 45. 

72 Jurists universally agree that niyyah is a product of the qatb (often this is discussed 
in terms of the “location,” mahall of the niyyah, or niyyah is called “an action of the qalb’’ 
[ 'amal al-qalb] ). The term qalb is often misleadingly translated as heart, but in this con¬ 
text a better choice is “mind,” as the qalb (an organ located in the chest) was understood 
as the seat of the intellect or rational faculty ( r aql) —emotions and spirit were located 
elsewhere. So niyyah was formed or expressed by the mind (' aql/qalb), and while it might 
be accompanied by a verbal pronouncement, jurists did not consider this essential (see 
ibid., 36-40). 
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Such formalism appears most prominently in some treatments of con¬ 
tract law and in the law of marriage and divorce. In brief, these legal pro¬ 
cedures all rest on verbal pronouncements of one kind or another, and 
for some jurists, under some circumstances, these verbal pronouncements 
have valid and binding legal effects regardless of the intentions of the 
speaker. Contracts of marriage generally disregard intent; they must be 
explicit and formally proper, but the contracting parties’ intentions are 
not significantly discussed (with the partial exception of some concern for 
gaining proper consent from the woman). 73 

Divorce, especially in its paradigmatic legal form of taiaq, is more 
complex. 74 Taiaq consists in major part of a unilateral pronouncement 
by a husband to the effect that he is initiating taiaq-, a waiting period 
( c iddah ) follows, and if the taiaq is not retracted through word or deed, 
the marriage is then dissolved. Jurists widely agree that if the husband’s 
pronouncement is explicit and unequivocal (sarih [for example, “I hereby 
initiate taiaq"]), the husband’s intentions are irrelevant—he may be 
speaking in jest and have no desire to divorce, but the taiaq still stands. 
Intention matters only when the pronouncement is ambiguous (kinayah 
[for example, “You are free” or “You are on your own”]). 75 In such a case, 
the divorce becomes effective only if the husband intended his words as 
divorce. But the jurists emphatically treat explicit statements of taiaq in 
purely formalistic terms—certain verbal utterances simply are the NAT 
taiaq and thus have certain legal effects. 

What we see, then, is that sometimes action is defined as a composite 
of subjective and objective dimensions, and sometimes is defined solely 
by the objective dimension. Put differently, for jurists, the subjective and 
objective can work together, or the objective can stand alone, but the 
subjective can never stand alone. Whether in a foundationalistic or for¬ 
malistic mode, Islamic law pays a great deal of attention to the objective 
elements of actions, establishing in considerable detail the proper bodily 
movements and verbal expressions that constitute a given NAT. Ibn 
Qudamah’s treatment of homicide, seen above, displays this concern for 
the objective, with its discussion of weapons employed and bodily parts 
struck. Likewise, our example of prayer deals extensively with objectively 


73 See ibid., 125-30. 

74 See ibid., 130-53. 

75 See, e.g., Shirazi, al-Muhadhdhabjtfiqh al-imam al-Shafi’l, 4:294-95. Some pronounce¬ 
ments, treated casuistically, are considered too vague to come into effect regardless of 
intention, such as inaudible pronouncements (see Powers, Intent in Islamic Law, 142-43). 
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manifest bodily movements and verbal utterances, and examples could 
easily be multiplied, drawing from the rules of contract, divorce, and evi¬ 
dence, for example. Such is highly typical of the genre. In defining NATs, 
jurists go to great lengths to specify the objective, bodily, physical dimen¬ 
sions of those acts, to an extent that moderns often find off-putting or 
baffling. Fiqh texts are largely unconcerned with what moderns would call 
the “meaning” of these acts, at most perhaps touching on their utilitar¬ 
ian effects, but rather are thoroughly and unapologetically prescriptive. 
In short, jurists treat actions as objectively manifest, concrete things in 
the world. And they assign to these specific, clearly defined names, names 
that carry with them assessments. 

To sum up, then: Actions are usually, but not always, defined by inten¬ 
tions. But in either case, they are defined in words. When actions are 
treated as defined in part by the subjective intentions of the actor, in what 
we are calling foundationalism, then the actions are in effect manifesta¬ 
tions of the whole person, the person being a coherent unit of thought and 
action. When the subjective is disregarded, the action is still what matters, 
but in this case it does not represent part of a coherent whole. Rather, it 
stands alone as the relevant manifestation of the (at least temporarily) 
non-coherent person. But the action in either case is named, turned into 
words, and these words are metonyms for the legally relevant person. The 
whole person bears the subsequent legal liability (and potential responsi¬ 
bility for punishment or reward in the afterlife), but the NAT is the part 
or aspect of the person that matters to the law. 

Conclusion 

In assessing the history of western scholarship on Islamic law, Johansen 
has asserted that “the liturgical acts, the ethical content of those norms 
which cannot be applied by courts but which address the conscience 
of the individual believers, their forum internum, in short, the religious 
dimension of the fiqh, has hardly been considered as an object of legal 
reconstruction.” 76 

While far from providing a full remedy to this problem, the present 
chapter has sought to explicate some of the specific ways that the reli¬ 
gious dimensions of fiqh were understood by jurists and were related to 


76 Johansen, “The Muslim Fiqh as a Sacred Law,’’ 59. 



FINDING GOD AND HUMANITY IN LANGUAGE 


223 


dimensions of fiqh not readily seen by western scholars as having religious 
characteristics. Taking seriously the linguistic premises (what Weiss calls 
the “lughah- related postulates”) that the jurists were working with, we see 
that divine speech was understood as a direct and stable expression of 
divine intentions. The ahkam shar’iyyah, in theory, were the intentional 
meanings of divine speech regarding significant human action. Human 
actions, in turn, were themselves seen as fully enmeshed in the lughah- 
code, as jurists turned deeds into words by defining and naming them. 
Actions were often seen as taking their specific name and identity through 
a combination of objective and subjective factors, or, in some cases, only 
through objective manifestations. But in either case, jurists turned deeds 
into the NATs of positive Islamic law. And it was in these NATs, with 
their accompanying ahkam, that the divine was able to meet the human. 
Islamic law managed, as it were, divine-human relations by placing (or 
finding) each in the realm of language. 

Above, we focused primarily on the work of jurists in producing usul 
al-fiqh and positive law. However, it was perhaps in their roles as qadls or 
muftis that the work of jurists most directly brought together in language 
divine speech and human actions. We noted above that the word hukm 
refers both to the divine assessment of a human action, on the one hand, 
and the worldly and binding assessment of a qadl or the assessment- 
opinion of a mufti on the other hand. The hope, of course, is that these are 
one and the same, but the jurists recognized the likelihood that this will 
not always be the case. Jurists had to rule in the context of limited knowl¬ 
edge both of God’s will and of worldly fact, and they bore responsibility 
for potential errors in each. A. Kevin Reinhart has already richly analyzed 
the “sacerdotal role” of qadls and muftis ; here we might add modestly 
to his findings by emphasizing the linguistic nature of the work done in 
this role. Reinhart observes that the handbooks of fiqh are no true corpus 
juris : “even a compendium of relevant Fiqh can be no more than guid¬ 
ance” for the “religiously legitimate process of measuring the situation at 
hand against the corpus of Revelation.” 77 In our terms, this is the process 
of naming a given act token (“the situation at hand”) in terms of the NATs 
of fiqh handbooks, and thus assigning a hukm. However, Reinhart’s study 
reminds us of the imprecise fit between world and text and the need for 
the qadl or mufti to fill that gap. Weiss, drawing on Gadamer and Frank 


77 A. Kevin Reinhart, “Transcendence and Social Practice: Muftis and Qadis as Religious 
Interpreters,” Annates Istamoiogiques 27 (1993), 8. 
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Vogel, reflects on this same matter when he observes that jurists were 
always in the process of linking the “macrocosmic law... of the insuffi¬ 
cient text” to the “microcosmic” level of assessing actual human actions. 78 

Our findings above highlight some details of the specialized work of 
the jurist and the epistemological framework within which it happened. 
If God’s will can only be known in divine speech, with a single correct 
meaning and stable over time and space, and if that speech is found not to 
be easily understood, not easily read for guidance and assessment of the 
infinite array of human act tokens, then only through the long-term sys¬ 
tematic effort of the specialist can one acquire the requisite skill for dis¬ 
cerning NATs and generating ahkam for real-life situation. Not only must 
a jurist know the intended meanings of divine speech, which while stable 
and timeless are not always easily known, but he must also undertake the 
perilous task of tying to this solid mooring the perpetually moving reality 
of human actions. Indeed, as Reinhart notes, “the hukm is rightly under¬ 
stood not as something known... but as something theoretically inde¬ 
terminate until performed.” 79 The hukm, then, does not fully exist in the 
abstract, but rather comes into being in the jurists’ act—linguistic act—of 
simultaneously naming and assessing actions. For all this to even be pos¬ 
sible, each element, divine speech, human action, and the hukm, must 
exist on the same plane, be of the same stuff. That stuff is language. 

Much has been said, and certainly much more could be said, about just 
how qadls and muftis formulated their assessments, how they attached the 
NATs of their texts to the act tokens of their living interlocutors. Recogniz¬ 
ing that this is one direction in which my inquiry naturally leads, however, 
I will conclude instead with some brief speculations about another set of 
questions raised by my arguments, namely, whether the general pre-modern 
Muslim legal understandings of language and action still hold today. Rein¬ 
hart asserts that pre-modern jurists “envisaged a world in which by far 
the minority of Muslims were competent to know how to act rightly. The 
consequence was a hierarchy of knowledge and knowers that goes back 
to the dawn of Islamic legal thought.” 80 Starting from what I take to be a 
similar premise, namely that pre-modern Islamic law was understood as 
a difficult, highly disciplined, and context-sensitive process undertaken 


78 Weiss, “Text and Application,” 392, drawing on Frank E. Vogel, Islamic Law and Legal 
System: Studies of Saudi Arabia (Leiden: Brill, 2000), 21-28; in the same vein, Weiss also 
discusses what he calls the “inseparability of interpretation from application” (387). 

79 Reinhart, “Transcendence and Social Practice,” 8. 

80 Ibid., 9. 
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by specialists, Wael Hallaq has asserted that Islamic law has not survived 
into modernity: “the shari ah is no longer a tenable reality... it has met 
its demise nearly a century ago.” 81 His point is that the actors, institutions, 
and relationships that constituted pre-modern Islamic law have largely 
given way to new ones that no longer amount to anything very much 
the same. Most notably, the sharVah has been transmuted into a code 
and incorporated into central governments, thus obviating the traditional 
i ulama\ Hallaq emphasizes the massive psychological, ethical, and epis¬ 
temological transformations that differentiate modernity from the pre¬ 
modern framework of Islamic law. 82 Our exploration above might add to 
our understanding of the epistemology of pre-modern Muslim jurists, and 
thus sharpen our understanding of what has changed in modernity. Above 
we described an Islamic law based on knowledge of God available only 
through the linguistic medium of divine speech. God’s intentions were 
known through the workings of language, a stable but complex code to 
be deciphered by experts working, theoretically at least, on behalf of the 
whole umma. Divine speech was connected to human actions through 
careful consideration of the myriad details of each. For the pre-modern 
Muslim world, to know God was to know texts, texts understood to be 
available to all, but deeply understood only by a few, and to be put into 
action, so to speak, with great care and even some reluctance. 

One of the religio-legal epistemologies coming to dominance in the past 
one to two centuries, which we might refer to under the shorthand term 
“Salafism,” however, reflects a considerably different set of views. Salafism 
is often taken by western observers to be a hyper-conservative stance, 
but it is at least potentially nearly the opposite, a radical unmooring of 
religious authority and its underlying epistemology. Whether for modern¬ 
ist or for conservative or “fundamentalist” Muslims, Salafism is based on 
the premise that each individual believer can and must go directly to the 
source texts rather than employing intermediaries. Those intermediaries, 
formerly respected experts, now become suspect as each individual is to 
be an expert him- or herself. For present purposes, what is relevant is that 
this Salafism seems to rest on a new and different understanding of the 


81 Wael B. Hallaq, “Can the Shari'a be Restored?” In Islamic Law and the Challenges of 
Modernity, ed. Yvonne Y. Haddad and Barbara F. Stowasser (Walnut Creek, Ca.: AltaMira, 
2004), 22. 

82 See especially ibid., 45-48. Khaled Abou El Fadl largely agrees; see his Speaking 
in God’s Name: Islamic Law, Authority and Women (Oxford: Oneworld, 2001), especially 
170-73. 
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nature of language, including divine language. The dominant pre-modern 
view held language to be a rock-solid code in which meaning was estab¬ 
lished in a once-and-for-all moment of authorial intent, an objective fact. 
Modern Muslims seem to be moving in the direction of seeing language 
as considerably less solid, far more subjective—a set of meanings to be 
encountered in the fluid, contextualized subjectivity of the individual 
believer. 83 While this is more readily apparent for “liberal” Muslims, even 
so fundamentalist a figure as Sayyid Qutb, with his mystically-tinged epis¬ 
temology and hermeneutics, could be included under the umbrella of the 
new subjectivism. 84 

Olivier Roy’s provocative book, Globalized Islam, is one of numerous 
works to examine the ways that contemporary Muslims have largely lost 
or abandoned traditional structures of authority. Roy describes this as the 
end of a discursive epistemology, of knowledge conveyed primarily in lan¬ 
guage. Discursive epistemology is being displaced by an experiential epis¬ 
temology, one that sees the subjective dimension of the individual person 
as the primary medium of the divine-human relationship: 

[contemporary Muslims] are in search of a faith, not theological knowledge. 
It is a general feature of contemporary religiosity that truth is not linked 
with the acquisition of knowledge, or more precisely that such knowledge 
as there is can be immediately understood, especially when a charismatic 

leader is in charge_Faith in a sense is direct access to truth, so the new 

believer is no longer interested in gradual access to knowledge. The knowl¬ 
edge he is seeking should fit with the sudden feeling of being in touch with 
the truth . 85 

A widespread non-consequentialist view of the 'Ibadat, a view of the rea¬ 
sons for and effects of religious duties as largely beyond human ken (Ibn 
Rushd (d. 595/1198), for example, labeled the ‘ibadat as ghayr ma'qulat 
al-ma'na, “without rational foundation”) 86 seems to be fading. 


83 Hallaq remarks on the “incurable subjectivity” of many modern efforts to reform 
Islamic law, as such traditional usul al-fiqh concepts as necessity ( darurah ) and public 
interest ( maslahah ), once very limited in scope and treated as hedges around the central, 
more objective-textual categories of legal theory, now “are taken so far as to obliterate the 
very system from which they themselves derive” ("Can the Shari'a be Restored?” 46). 

84 See Robert D. Lee, Overcoming Tradition and Modernity (Boulder: Westview Press, 
1997), ch. 4, especially pp. 97-99 and 103. 

85 Olivier Roy, Globalized Islam: The Search for a New Ummah (New York: Columbia 
University Press, 2004), 165-67, emphasis added. 

86 Abu al-Walid Muhammad b. Ahmad Ibn Rushd al-Qurtubi, Bidayat al-mujtahid 
wa-nihayat al-muqtasid (Beirut: Dar al-Kutub al-‘Ilmiyya, 1988), 1:8-9. 
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In its place we see a growing consequentialism and rationalism, efforts 
to describe the physical, social, and psychological benefits of Islamic 
practices and the manifest rationality of Islamic beliefs. Religion becomes 
individualistic and therapeutic; salat, for example, increasingly becomes 
noetic communication with the divine rather than primarily worshipful 
and duty-fulfilling. One could argue, as Roy does, that these changes are 
happening to most religious traditions and are part and parcel of some 
global and globalizing developments, including secularization. But to 
the extent that these changes are happening among Muslims, we can 
see them as specific as well as general; that is, we can see how they are 
changes from some specific pre-modern attitudes and theories regarding 
language, action, and the like. 

Certainly, the dominant pre-modern view of language, and the legal 
theory that rested on it, may have been more theory than fact, masking 
the extent to which jurists’ positions were products of history, not pristine 
discourse floating above it all. But we may be witnessing today the emer¬ 
gence of a dramatically new view of language, epistemology, and author¬ 
ity, a view that itself often explicitly denies its historicity and subjectivity 
(only the most liberal Muslims, such as Irshad Manji, Salman Rushdie, and 
perhaps Omid Safi and his “Progressive Muslim” movement, champion an 
explicit embrace of the hyper-contextualized and subjective), but none¬ 
theless abandons the idea of language and divine speech as objective fact. 
The modern triumph of the subjective seems to be working its peculiar 
magic deep into the fabric of Islamic law. Whether this is to be celebrated 
or lamented is, of course, itself a subjective matter. 

In his recent work on the potential relevance of Gadamer for revital¬ 
izing Islamic law today, Weiss promotes a model of law as process and 
dialogue, to serve as a way out of “radically subjectivist and relativist 
post-modern ways of thinking” and without reverting to dogmatism. 87 
It seems he has in mind retaining the stability of language and of the 
textual sources of knowledge for God’s intentions (avoiding relativism), 
along the lines discussed above, coupled with a view of the application of 
those sources as open-ended and context sensitive (avoiding dogmatism). 
Taking seriously Reinhart’s arguments, we have reason to think that pre¬ 
modern jurists, qadls, and muftis did just that—they allowed real life 
to shape their determination of assessments while still measuring them 
against the stable language of revealed sources. It may be, then, in the 


87 Weiss, “Text and Application,” 375. 
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very features of pre-modern law described above that way might be found 
of salvaging Islamic law and making it suitable for modernity—keeping 
the law alive in modernity by making it less modern. 88 

Pre-modern jurists made the sharVah viable by preserving the stability 
of the language and texts that conveyed it to humans, and by performing 
the highly difficult and specialized work of determining assessments and 
linking them to actions. If today each Muslim can or must perform these 
tasks herself, the complexity and stability of those texts, and of language 
itself, must perhaps be lost in the bargain. Without a view of language 
as something stable and enduring coupled with a view of divine inten¬ 
tions as knowable only through disciplined and specialized study, perhaps 
Islamic law, now seemingly everywhere, is, in effect, nowhere. It is, at any 
rate, a very different thing. 
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LITERAL MEANING AND INTERPRETATION IN EARLY IMAMI LAW 


Robert Gleave 

Introduction 

The term “literal meaning” is used extensively, but generally uncritically, 
in the secondary literature on medieval Islamic hermeneutics. Two tech¬ 
nical terms in classical usul al-fiqk are frequently translated as “literal 
meaning” (or a variant such as “literal understanding,” “literal definition,” 
“literal interpretation”): zahir and haqiqah. Scholars have suggested a 
plethora of alternative translations for both these terms (from “obvious” 
and “uncritical” for zahir to “veridical” and “proper” for haqiqah), though 
“literal,” in my estimation, is the most popular for both terms. 1 Bernard 
Weiss, as far as I can ascertain, is the only scholar to date to embark on a 
self-reflective examination of whether the term “literal” is an appropriate 
translation for either zahir or haqiqah, as they are used in usul al-fiqh. In 
his magisterial study of Sayf al-DIn al-Amidl’s (d. 631/1233) al-Ihkamflusul 
al-ahkam, Weiss assesses the position of zahlr and haqiqah in al-Amidl’s 
legal hermeneutics. The first thing to be said is that Weiss sees the terms 
zahir and haqiqah as relating to the classification of expressions. A 
haqiqah expression is one in which “a vocable [Weiss’s translation of lafz] 
is used to convey the meaning to which it was originally assigned \yvad‘\ 
as an item within the lexical code [that is to say within the Lugha].” 2 The 
implication here is that the term haqiqah describes the usage of a word, 
rather than its meaning (if the two things can, indeed, be distinguished). 


1 For a selection, consider the following: zahir. “literal” (Y. Dutton, The Origins of Islamic 
Law, 79; M. Bernard, “Hanafi usul al-fiqh,’’ 625), "obvious” (E. Winkel, Islam and the Living 
Law, 40); “apparent” (Sands, Sufi Commentaries on the Qur'an, 60); “immediate implication” 
(Bedir, “An Early Response to ShafiT,” 298); “overt manifestation” (Gully, “‘Implication of 
Meaning’,” 462). haqiqah: “literal” (W. Heinrichs, “On the Genesis,” 115; Gully, Grammar 
and Semantics in Medieval Arabic, 39); “veridical” (W. Heinrichs, “On the Genesis,” 115 and 
Wansbrough, Quranic Studies, 236; J. Lowry, “The Legal Hermeneutics of al-ShafiT and Ibn 
Qutayba,” 36); “strict sense” (Frank, Beings and their Attributes, 157); “real” (J. Peters, God’s 
Created Speech, 79; S. Wild, “ ‘We have Sent down to thee the Book with the Truth',” 151. 
This does not exhaust the translations in English of either term, without even mentioning 
the terms’ translation into other languages. 

2 Weiss, The Search For God’s Law, 134. 
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For al-Amidl, haqlqah only becomes an appropriate category of analysis to 
describe an uttered statement, an expression, not a meaning per se. 

Here, it might be said that al-Amidi’s (or more accurately Weiss’s inter¬ 
pretation of al-Amidi’s) use of haqlqah to refer only to expressions, differs 
from the summary of the classical position given by Heinrichs. Heinrichs 
glosses the term haqlqah as “the literal, proper, veridical meaning or use of 
a given word” 3 giving the impression that in the classical theory, haqlqah 
is used to describe meanings as well as uses (i.e. expressions). It is quite 
possible that al-Amidi’s use of haqlqah as referring exclusively to expres¬ 
sion (i.e. language use) and not meaning (which is linked to his notion 
of wad c ) is unusual. The matter requires further investigation, but it is 
not my main concern here. It should be noted that the term zahir, unlike 
haqlqah, is used to describe the meanings of words, and not only expres¬ 
sions, but, as Weiss argues, this is a separate (but linked) use of the term, 
and deserves a different translation. 4 

Remaining with haqlqah for the minute, whilst it might be convenient 
to talk of the “haqlqah meaning” of a word or expression, what is really 
meant by such a phrase is, in al-Amidi’s theory, “the assigned” meaning 
of the word (mawdu’ lahu). This is the meaning which has been assigned 
to a sound in what Weiss calls the “primordial Lugha.” It is the assigned 
meaning which, in Weiss’s terminology, is the “literal” meaning of a word. 
An expression is haqlqah when this word is used by a speaker to mean the 
same thing as the assigned/literal meaning; haqlqah describes the use of 
the word, rather than the word itself. Of course, al-Amidl’s theory is based 
on the notion (made explicit in the text of the Ihkam) that a word’s use 
is quite different from a word’s meaning, in that the former relates to the 
intended meaning of the speaker, whilst the latter is bound up with the 
position of the word within a grand lexical code known as the Lugha. 

Weiss next tackles the term zahir and its relationships with haqlqah 
as a means of describing an expression. A zahir expression is a particular 
type of haqlqah expression—namely one which has a single literal mean¬ 
ing. The reason for this subcategory being necessary is the phenomenon 
of homonymity—that is, particular vocables having more than one mean¬ 
ing assigned to them: Weiss uses the word “bank” as an illustration of 
this (it has two assigned definitions: financial institution/side of a river). 5 


3 Heinrichs, “On the Genesis,” 115. 

4 Weiss, Search for God’s Law, 140. 

5 Weiss, Search for God’s Law, 139. 
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Homonymity exists quite extensively in Arabic, and when it does, an 
expression using a word (or words) with two (or more) assigned mean¬ 
ings can now be simultaneously ambiguous and haqlqah. The frequency 
of this occurrence is not a matter of concern for al-Amidi—its existence 
establishes the need to have a theory which incorporates such an even¬ 
tuality. A zahir expression is one which is not troubled by homonymity. 
Each word/phrase within the zahir expression has a single literal meaning, 
which when combined give us a single literal meaning of the expression. 
When this occurs, we can say that the expression is zahir —it is “univocal.” 
Its univocality engenders the probability that the intended meaning of the 
expression is its literal meaning (i.e. the meaning assigned to its compo¬ 
nent parts in the Lugha). When used to describe a meaning rather than 
an expression, Weiss wishes to translate zahir as “apparent.” The meaning 
of an expression (as opposed to the expression itself) can be described 
as zahir when it is “the apparent intended meaning by virtue of its being 
the sole literal meaning of the expression and by virtue of the preponder¬ 
ance of literal meaning over non-literal meaning.” 6 All this means that the 
rather lax use of the term “literal” in the secondary literature on herme¬ 
neutics is ripe for re-examination. Weiss remarks: 

[In presenting al-Amidi’s thought in this way,] I am obviously taking excep¬ 
tion to the common practice of translating zahir as “literal.” A zahir meaning 
is, of course, a literal meaning, but it is more than that: it is a literal meaning 
that has no competitors and thus has an ab initio claim to be the meaning 
intended by the author. 7 

Now, I have taken some time to re-express Weiss’s expression of the zahir- 
haqlqah relationship not merely because his remains the only detailed 
analysis of which elements within usuL al-fiqh hermeneutics coincide with 
the common understanding of the term literal. It also serves as a useful 
parameter for my investigation of the extent to which the notion of “literal 
meaning” became an operative category in early ImamI legal hermeneu¬ 
tics. Literal meaning, for the purposes of my study here at least, is the 
intuitively attractive idea that a word (and when strung together, words 
make sentences) has a meaning which it “owns” and which might poten¬ 
tially differ from the speaker’s intended meaning when using that word. 
In medieval Islamic theories of language, as we know, this was associated 


6 Weiss, Search for God’s Law, 140. 

7 Weiss, Search for God’s Law, 140. 
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with the invention of the Lugha, the great linguistic code in which sounds 
were associated with meanings. 

However, a full buy-in to that theory is not necessary for my purposes 
in this chapter. I aim for a more modest goal of tracing the emergence of 
the idea of a literal meaning in early Imam! legal literature. For the sake of 
terminological precision, I mean by literal meaning in the following analy¬ 
sis not necessarily a meaning conceived of as assigned to a word in some 
primordial past. Rather, I use the term simply as a convenient marker for 
the idea that a word, or set of words (a text) has a meaning which is not 
influenced by the context in which the words are used, and is distinct 
from the intended meaning of the author. The literal meaning is, in some 
sense, the “inherent” meaning of the text. The purpose of this paper is 
not to analyse whether or not such a notion is philosophically coherent, 
nor do I aim to address whether or not the notion is a convenient herme¬ 
neutic myth. Rather, my aim is to identify elements of the legal reasoning 
found in early Imami legal texts which, implicitly or explicitly, rely on a 
concept of literal meaning, as I have just defined it. 


Notions of Literal Meaning in Imami hadith Literature 

Potential evidence for an early reflexive ShiT understanding of literal 
meaning can be found in a report attributed to Imam ‘All in an early ShiT 
source, the Kltab Sulaym b. Qays al-Hilall (d. 76/695). 8 The report presents 
the Imam as well aware of at least some of the standard hermeneutic cat¬ 
egories of later usuL al-fiqk. Imam ‘All says: 

In the hands of the people there is valid and invalid ( haqqan wa-bdtilan), 
truth and falsehood ( sidqan wa-kadhban ), abrogating and abrogated 
(nasikhan wa-mansukhan), general and particular (‘ amman wa-khassan), 
clear and ambiguous ( muhkaman wa-mutashabihan), preserved and whim¬ 
sical ( hifzan wa-wahman) ... The orders of the Prophet and his prohibitions 
are like the Qur’an—with abrogating and abrogated, general and particu¬ 
lar, decisive and ambiguous. The speech which comes from the Prophet is 
of two types. There is particular speech and general speech, just as in the 
Qur’an. Someone who does not know what God means by [this speech] or 
what God’s messenger means by it, may hear it. Not every Companion of the 
Messenger would ask him questions, and understand. There were amongst 


8 An assessment of the authenticity of the Kitab Sulaym can be found in Modarressi 
Tradition and Survival, 82-86, and Dakake, “Loyalty, Love, and Faith,” Appendix I; I discuss 
this particular report in a forthcoming article Gleave, “Early ShiT Hermeneutics.” 
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them [i.e. the Companions] some who did not ask or enquire. Hence they 
loved it when a stranger or a bedouin used to come and ask the Prophet 
[a question] so that they might listen to him . 9 

Within this passage, some of the constituent elements of the later theory 
of literal meaning are to be found. In particular, we see the idea that one 
may hear what God or the Prophet says, but misunderstand it fundamen- 
taly. The reason for the misunderstanding is that one takes it as ’amm 
when it is khass, or muhkam when it is mutashabih, and nasikh when it is 
mansukh. Dealing with these pairings in turn, the last (nasikh.,/mansukh) 
operated entirely within the realm of the literal: the literal meaning of one 
revelatory segment cancels out the literal meaning of another. Naskh can 
be seen as a rather rudimentary effort at solving revelatory contradiction 
between the literal meanings of tests. It is, to an extent, an abandonment 
of exegesis, since the two segments cannot be reconciled by reinterpret¬ 
ing one or the other (as, for example, ‘ amm and khass). Activating naskh 
could signal a failure to produce a convincing combination through the 
application of the common literal/non-literal operations (’amm/khass, 
mutiaq/muqayyad, haqlqahjmajaz etc.). In either case, an awareness of 
the process of abrogation does not necessarily imply a commitment to an 
advanced theory of literal meaning and its operation in revelatory texts. 

The presence of the pairings ‘ amm/khass and muhkamjmutashabih, on 
the other hand, might indicate a theoretical awareness of literal meaning 
(presuming, of course, the pairings are used in a manner congruent with 
their employment in later exegetical writings). However, it is not at all 
clear from the report in the Kitab Sulaym that the terms are used in the 
same way as in a classical work of (say) usul al-fiqh or tafslr. The report 
was transmogrified into one of ‘All’s speeches in the Nahj al-Balagha, 
and here the commentators naturally assumed that the meaning of these 
terms is quite stable and unproblematic. By doing this they imply that ‘All, 
in the early years of the Rashidun, had mastery over the later science of 
usul al-fiqh. Ibn Abl al-Hadld (d. 655 or 656/1257 or 1258) writes: 

The statement concerning the interpretation of usuli terms; such as ' amm 
and khass, nasikh and mansukh, sidq and kadhb, muhkam and mutashabih, is 
all related to the discipline of usul al-fiqh, and I have already discussed this 
[discipline] when I covered the usuli books. To lengthen my commentary 
[on this speech] at this point [by repeating this] would be improper . 10 


9 Sulaym b. Qays, Kitab Sulaym II, 623. 

10 Ibn Abl al-Hadld, Shark Nahj al-Balagha XI, 40. 
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Another early commentator, this time from within the Shi'i tradition, 
Ibn Maytham al-Bahranl (d. 679/1280), also assumes the terms are used 
with their common (technical) meanings. According to him, they refer to 
“types of speech” (anwa c al-kalam), and the understanding of these notions 
(mafhumat ) has already been established.” 11 In the treatment of this pas¬ 
sage by both exegetes, the only pairing which needs particular mention is 
hifz/wahm, since this is not current in subsequent hermeneutic thought 
(though the meaning of the two terms need not concern us here). 12 But 
this, on both the commentators’ parts, is probably wishful thinking. 

When read on its own terms, what can be deduced about the meaning 
of ‘amm/khass and muh.kamlmutash.dbih from the report? It is clear that a 
proper recognition of c dmm and khass relates to an accurate understand¬ 
ing of “what God or the Prophet means.” That is, within the report, revela¬ 
tory texts (specifically Qur’an and Prophetic reports) are devices through 
which God and the Prophet make their intended meaning known. But the 
report also recognises that an individual exegete may, due to inadequate 
understanding, identify an incorrect intended meaning of a statement by 
assuming that the text is general when it is particular (or vice versa). The 
procedure is familiar to those acquainted with usuL al-fiqh, and I need 
not go into it here, 13 but the relevant point is that even the “rough and 
ready” understanding of 'amm and khass which can be gleamed from the 
report assumes the notion that the text has one meaning which could, 
potentially, differ from the speaker’s intended meaning. One who does 
not understand what God and the Prophet mean, may “hear” the revela¬ 
tory segment, but they are not going to understand its legal significance 
until they can correctly distinguish the 'amm from the khass. What is 
missing is evidence within the report that ‘ amm as a category is used to 
cover general statements (e.g. “the thief male and female, cut off their 
hands” Q5.38) and khass is for particular statements (e.g. “the hand should 


11 Ibn Maytham, Shark Nahj al-Balagha, II, 109. 

12 Hijz refers to “that which is preserved from the Prophet exactly as it is’’; wahm is 
when it is misunderstood—for example, it is thought to he ‘amm when it is khass, or 
secure ( thabit ) when in fact it is mansukh. Ibn Maytham, Shark Nahj al-Balagha, II, 109. 
What is notable about the pairing is that they seem ill-matched: the first refers to a tech¬ 
nical ability of transmission; the latter to a skill in interpretation—one could, surely, pre¬ 
serve something the Prophet accurately, but misunderstand its legal significance entirely. 
The other pairings would seem to be mutually exclusive (either 'amm or khass, either 
nasikh or mansukh etc.). 

13 The operations of the pairings ‘amm and khass in classical usut al-fiqh are described 
well by Zysow (see his “The Economy of Certainty,” 128-151); and also in Hallaq A History 
of Islamic Legal Theories, 45-58 and Weiss, The Search for God's Law, 389-446. 
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only be cut for a quarter of a dinar or more”), 14 though this is not ruled 
out. There does seem to be an implicit assumption within the report that 
the ‘amm meaning of a statement is somehow its primary meaning, and 
the exegete’s error is caused by assuming that this primary meaning is the 
intended meaning (though this could, arguably, be over-interpretation). 

The report, in typical ShiT fashion, takes a side swipe at the Compan¬ 
ions ( ashab) of the Prophet, who failed to enquire about, or understand, 
the Prophet’s words. The implication here is that the ashab merely trans¬ 
mit the Prophet’s words like a rote learner. In order to understand God 
and the Prophet they needed a bedouin to come and converse with the 
Prophet. Through listening to the bedouin’s account of what the Prophet 
said, they gain access to the intended meaning. This appears to be a ref¬ 
erence to the familiar motif of the bedouin’s pure Arabic being the code 
conveying the perfect language of revelation. The implication is that this 
“high” Arabic is characterised by tropes which need explanation for the 
less sophisticated. The report, if genuine, would of course, be an indica¬ 
tion of the Imams’ hermeneutic understanding (including a notion of lit¬ 
eral meaning) being advanced compared to their contemporaries. I have 
argued elsewhere, though, that the report (on the basis of both its matn 
and its isnad) is probably best dated to the early or mid ninth century. 15 
However, even with this speculative dating, the report is still an indica¬ 
tion of the development of notions of literal meaning amongst the Shfah 
which ran alongside, and perhaps predated, those present within early 
Sunni literature. 16 

The report does, at least, demonstrate that ShiT self-reflection on the 
interpretive process led, before the ghaybah, to the employment of a more 
sophisticated technical apparatus to aid the exegete. Some of this appa¬ 
ratus was taken from the wider intellectual environment (amm/khassl); 
and some was perhaps more exclusively ShiT (the ta’wil/tanzll distinction 
found in early ImamI hadlth mentioned below). Our understanding of this 
emerging ShiT awareness of the linguistic aspect of the communicative 
process might be enhanced by a broader perspective on early ShTI views 
on language, and how these relate to the later classical understanding of 
wad‘. There is within the ImamI hadlth corpus a dominant view that lan¬ 
guage is quite definitely created: 


14 Found in various places, including: Bukhari, al-Sahlh VIII, 16-17. 

15 Gleave “Early ShiT Hermeneutics.” 

16 See Gleave, Islam and Literalism, ch. 4. 
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Imam Jaffa r al-Sadiq said: “God’s name is separate from him. On all things 
there is the name of a thing, and that is a created thing, except God. What¬ 
ever the tongue utters, or the hand makes, that is created .” 17 

This would appear to conform to the Imaml-Mu'tazili convergence on the 
created nature of speech (and hence the created nature of the Qur’an). The 
way the doctrine is expressed here seems appropriate to the mid-Abbasid 
period at the earliest. Similarly, there is an absolute distinction between 
God and any of his “names.” This is expressed in Imamja'far’s (d. 149/766) 
reminder to the ImamI theologian Hisham b. al-Hakam (d.ca. 182/800): 18 
“God is a thing ( ma c nd ) which is indicated by these names, and all of them 
are separate from him.” 19 On the timing of the creation of language, the 
Imams do, in places, explore the locus classicus of later writings: Q2.31 
“He [God] taught him [Adam] all the names ...” The Imams’ attributed 
glosses variously describe how God taught Adam the names of mountains 
and their passes, seas, valleys, plants, animals etc. 20 But the Quranic verse 
is not used a springboard to a full account of the creation of language. 
Rather it appears to refer to the invention of names. In some reports, ‘All 
is seen as knowing the “name” of everything, just as Adam did. When the 
Prophet showed ‘All a collection of unknown seeds, for example, ‘All was 
able to name them all. The Prophet, in response, said: 

Gabriel had told me that God had taught you all the names, just as he had 
taught Adam . 21 

The special linguistic knowledge accorded to ‘All is reproduced in refer¬ 
ence to the Imams, who are described as knowing all languages of the 
world. 22 Once again, there is no systematic account of how these lan¬ 
guages came about, merely that the Imams knew them. There is, however, 
a hint here of a linguistic knowledge reserved for the Imams, a theme 
which is present but imperfectly developed elsewhere in the corpus. This 
is also linked to the notion that the Imams know the special name of God, 
and have access to a secret knowledge. These doctrines, which some com¬ 
mentators have termed “esoteric,” 23 are not strictly relevant to the topic 


17 Kulaynl, Kafi 1 ,113. 

18 On Hisham and his divergence from other trends within early Imarnls, see Bayhom- 
Daou, “Hisham b. al-Hakam.” 

19 Kulayni, Kafi I, 115. 

20 See the reports in ‘AyyashI, Tafslr at-Ayyaskl I, pp. 32-33. 

21 Saffar, Basa’ir, 438. 

22 See Saffar, Basa'ir, 357-360; Amir-Moezzi, Divine Guide, 112. 

23 Amir Moezzi, Divine Guide, 112. 
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of the legal hermeneutics of literal meaning. However, they may be an 
appropriate background from which to explain occasional manoeuvres of 
legal exegesis found within the Imami akhbar. 

Take, for example, the debate around Qs:6: "if you have touched women” 
(Lamastum al-nisaj, found amongst the list of actions which cause ritual 
impurity and create the need for ritual ablutions ( wudu’) before prayer. 
The classical legal debate concerns whether God, by this phrase, means 
sexual intercourse or mere skin-to-skin contact, and if the former, then 
is he using muLamasah (usually translated as “touching”) in a haqlqah or 
majaz (“literal” and “diverted”) manner. 24 A report from Imam Muhammad 
al-Baqir (d. 114/732 or 117/735) deals directly with this linguistic issue: 

From Abu Maryam: I said to Imam Muhammad al-Baqir: What do you say 
about a man who does his wudu’ and then calls to his slave girl; she takes 
him by the hand until he reaches the mosque? There are those amongst us 
who say this is muLamasah. 

He said: No! By God! If he does this, what is the problem here? Nothing is 
meant by this “Lamastum aL-nisa” other than the introduction [of the penis] 
into the vagina . 25 

The example of holding the slave girl’s hand is probably hypothetical (a 
test case perhaps), and exaggerated for effect. As to the interpretation of 
muLamasah., it is possible that the phrase “nothing is meant....” ( maya'ni 
bi-hadha... ila) is an attempt to give a linguistic definition of muLamasah 
generally and lamastum aL-nisa J in particular. There are at least three pos¬ 
sibilities here. First, the Imam might be saying that muLamasah (i.e. Form 
III of Lams) means to have sexual intercourse in a literal manner (i.e. what 
might anachronistically be called a haqlqah fashion). Second, the Imam 
might be proposing muLamasah to be a homonym with two, equally lit¬ 
eral, meaning: “to touch” and “to have sexual intercourse,” and announc¬ 
ing that (due to his particular legal knowledge) he can decree the latter 
to be the intended meaning on this occasion. Finally, he could be arguing 
that he is able to speak authoritatively about the intended meaning of 
muLamasah as a majaz because he has peculiar knowledge of the relevant 
qara’ln (i.e. he has special access to God’s intended majaz meaning). The 
most theoretically interesting of these possibilities is the first, and that 


24 Summaries of the debate can be found in a number of secondary sources: Katz, Body 
of Text 86-92; Maghen, Virtues of the Flesh 133-282. 

25 Tusi, Tahdhib al-Ahkam I, 22 and Tusi, Istibsar I, 88. 
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this is at least a possible understanding is strengthened by another report, 
this time attributed to Imam [a'far al-Sadiq: 

From al-Halabl: I asked Imam Ja'far about God’s statement “or if you have 
touched women” (Lamastum al-nisa’). He said, “it is intercourse, but God is 
the concealer ( satlr) who loves to conceal things”. He does not give names in 
the same way that you give names (fa-lam yusamm kamma tusammuna ). 26 

Taking these reports together, there seems to be a hint that God (at least 
at times) has given a name ( tasmiya ) which is generally unavailable, and 
therefore functions like the tropic language found in the Qur’an. The 
meaning of the verses, which include verses with legal relevance such 
as this one, can only be made publicly available through the Imam. The 
Imam, with his knowledge of God’s law in general, and the true mean¬ 
ing of the Qur’an as a legal source in particular, is essential to us gaining 
access not only to theological truth, but also the legally relevant meaning 
of the Qur’an. Such a doctrine would probably be classed by later ShiT 
theologians as belonging to the ghulat and not the Imams themselves. 
Now, it is possible, of course, to understand these reports, and others 
like them, in a more mundane fashion. 27 However, whilst the Imam in 
such cases appears to have exclusive access to God’s intended meaning, 
there is a hint here that this intended meaning represents God’s desig¬ 
nated linguistic meaning of the words. If so, here is an indication of a 
"real” designation of words (haqcdiq), are designated by God and revealed 
to us through the Imams. The theory is never worked out, and was rap¬ 
idly amongst the Imamlyya overtaken by the more usual (and orthodox) 
theory developing in the nascent science of usul al-fiqh . 28 Nonetheless, 
the above citations are evidence of this theory’s percolation into legal 
discussions amongst the Imamlyya in the pre-occultation period (i.e. 
before 329/941). The notion that the Imam is the only true interpreter 
of the God’s speech, and that the meaning of revelation was, in some¬ 
way, impenetrable without the Imam’s interpretation (both linguistic and 


26 Kulaynl, Ka.fi V, 555. 

27 The phrase Allah satlr yuhabbu al-satr could, agreeably, be merely a reference to 
God’s desire to be euphemistic; though recognising when God is being euphemistic is, 
in itself, a particular knowledge not necessarily available to all. Such a reading would, 
perhaps, raise the issue of where the notion of such a euphemistic God might have come 
from, given the lack of bashfulness elsewhere in revelation; but other uses of the term 
satlr within the hadlth do link it to the linked idea of a respect for privacy. The Prophet is 
supposed to have said: “God is a living concealer—he loves life and he loves to conceal. 
So when any of you want to wash, cover yourself.” 

28 See Gleave, Islam and Literalism, ch. 6. 
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theological) was naturally attractive to some ShT'T groups. This is particu¬ 
larly the case for those which have a extensive (“exaggerated”) doctrine 
of the Imam’s powers. 29 In the history of Twelver legal theory, one sees 
the idea re-emerge in the Akhbari movement and also in modern debates 
around al-haqcdiq al-shar c iyya (legal literal meanings). 30 

Indications of a more conventional view of literal meaning (at least by 
later standards) are also present within early ImamI hadlth literature. As 
with the more esoteric reports, the material here is extremely tricky to 
date, but much of it clearly predates the greater occultation as it is found in 
works securely dated to that period ( Basa'ir al-Darajat, Mahasln). A more 
recognisable notion of literal meaning 31 forms a presumptive background 
for much of the exegetical material. Exegetical reasoning in this material is 
rarely explicitly expressed, with the interpretation simply being presented 
alongside the revelatory segment. Examples of this method of presenting 
an interpretation abound, in relation to both legal and non-legal topics. 
Once again, the approach within the akhbar to non-legal topics forms the 
background for our understanding of legal exegetical processes. 

For the sake of illustration, one can consider Imam al-Baqir’s exegetical 
statement concerning Q39.9 found in the Bascdlr al-Darajat of al-Saffar: 

Say: Are those who know equal to those who do not know? Only those who pos¬ 
sess [faculties o/] understanding (ulu al-albab) shall be warned (0)39:9) 

From al-Baqir: We are the ones who know; our enemies are those who do 
not know; and our Shfah are the ulu al-albab . 32 

The simple identification of Quranic referents hardly constitutes sophisti¬ 
cated exegetical reasoning, but the employment of this technique indicates 
that such reports did not emerge in an environment where these interpre¬ 
tations needed to be defended. That is, the report is most likely composed 
for affirmation of already established doctrine, rather than persuasion of 
an intellectual opponent. Nonetheless, the presentation form, repeated 
in many reports and perhaps the most prevalent exegetical style in the 
ImamI hadlth corpus, is based on the notion that the Quranic text has a 
meaning independent of its exegesis. This meaning is, perhaps, unspecific 


29 See Bayhom-Daou, “Hisham b. al-Hakam,” 87. 

30 See Gleave, Scripturalist Islam, 275-280; Idem, “Approaches to modem Shn legal 
theory (usul al-fiqh).” 

31 “Recognisable” that is from a later usul perspective, see Heinrichs, "On the Genesis,” 
138-140. 

32 Saffar, Basa’ir, 17. 
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rather than ambiguous: the phrase “those who know” (for example) has 
a perfectly recoverable meaning through which it is understandable. 
Leaving it as it is, though, and understanding it solely in textual terms, 
will inevitably lead to a failure to comprehend the intended meaning of 
the text. That is, what the phrase means in itself does not contradict the 
speaker’s (i.e. God’s) intended meaning, but it is, in some way, deficient. 
The message appears to be that one cannot fully (or adequately) under¬ 
stand the Qur’anic passage simply by reading the text in isolation (i.e. by 
acquiring its “literal” meaning). One has need of an Imam to provide the 
referents of the unspecified phrases, which in this verse are “those who 
know,” “those who do not know” and “those who possess understanding.” 
But, and this is central to our concerns here, the shift between the lit¬ 
eral meaning and the intended meaning is not due to any feature of the 
text (i.e. usual exegetical methods are useless here). Instead one needs 
to discover an (almost arbitrary) link between a Quranic phrase and an 
intended referent, and for that one needs the Imam. This distinguishes 
this literal/non-literal meaning relationship from those of a more literary 
quality and characterised as haqiqah and majaz . 33 

Such a process of arbitrary linkage is, of course, particularly useful in 
the development of a sectarian reading of the text, and as has been noted 
by others, can be combined with a belief in the alteration of the Quranic 
text itself (tahrlf ). 34 The role of literal meaning in reports referring to 
supplementation and emendation of the Quranic text is a little more com¬ 
plex. A central hermeneutic pairing is tanzll/ta’wll: 

[1] Muhammad b. Fudayl, from Abu al-Hasan [the tenth Imam ‘All al-Hadi]. 
[Ibn Fudayl] said: I asked him about the statement God makes, ‘They intend 
to extinguish the light of God with their mouths’ (Q6i:8). 

Fie said: They intend to extinguish devotion to the Commander of the 
Believers (waLayat amir aL-mu’minin) with their mouths. 

[2] I asked [about the statement]: ‘But God is the one to complete his light’ 
(Q6i:8). 

Fie said: 'God is the one to complete the Imamate’ in accordance with his 
words, ‘Those who believe in God, his Prophet and the light which he has 
sent down.’ (Q64:8) The ‘light’ here is the Imam. 

[3] I said: [What about] ‘Fie is the one who has sent his messenger with the 
guidance and the religion of truth.’ (Q6i:g)? 


33 See Weiss, Search, for God’s Law, p. 144; a majaz is a usage which is “in some way 
related to its literal meaning.” 

34 Bar-Asher, “Variant readings and additions”; Amir-Moezzi and Kohlberg, Revelation 
and Falsification, 24-30. 
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He answered: He is the one whose messenger has ordered [us] to show devo¬ 
tion ( walayah ) to his successor, and the walayah is the religion of truth. 

[4] I said: [What about] 'So that he may make it apparent to all religionfs]’ 

(Q6 i: 9 )? 

He replied, "He will make it apparent to all religions (Jamb al-adyan) when 
the one who rises up appears ( qiyam al-qa’im). 

[5] Then he said: 'God will complete his light’ with the waldyha of the 
qa’im even if those who do not believe in [or "detest”] the walayah of ‘All’. 
(Q6r:8) 

[6] I said to him, "Is this tanzilT He said, “Yes, this statement ( hadha al-harf) 
is tanzll, and the rest of it is ta’wll.” 35 

The precise meaning of ta’wll and tanzll is not entirely clear, and deserves 
further (separate) investigation. However, in reference to the notion of 
literal meaning and exegetical technique, the first four elements are iden¬ 
tified as ta’wll, in which the identification of the intended referent of a 
Quranic phrase takes place, but the text remains unchanged. In [1], “light” 
does not mean (linguistically) “devotion to the Commander of the Believ¬ 
ers,” but it is what God means by it. If the use of this ta’wll/tanzll ter¬ 
minology was rolled out across the corpus (admittedly a rather artificial 
process), then al-Baqir’s identification of “those who know/don’t know/ 
possess understanding” (in Q3g:g) would also be classed as ta’wll. The last 
segment [5], however, is described as tanzll, implying that this is how it 
was revealed, but that the text has been subject to corruption, and (per¬ 
haps) requires correction. So now the Quranic phrase, instead of reading 
“and God will complete his light, even though the unbelievers may detest 
[it],” should read “and God will complete his light with the walaya of the 
qa’im even if those who do not believe detest the walaya of’All." Here the 
Imam is not content to leave the text having a literal meaning which is, in 
itself, inadequate to discern the intended message (how might one know 
from the earlier text, for example, that ulu al-albab refers to the Shi‘a?). 
Instead the Imam changes (or restores) the text so that a text with the 
inadequate literal meaning is replaced with a text with a new literal mean¬ 
ing, more obviously in line with the intended meaning of the speaker. The 
process of textual adjustment is, in a sense, a piece of exegesis, but one 
which changes the literal meaning by altering the text. 

In both these processes (referent identification and textual improve¬ 
ment), the literal meaning is either deliberately ignored or altered, 
hence establishing it as an essential element of the exegetical equation. 


35 Kulaym, Kafi I, 435. The paragraph numbering is mine. 
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Referent identification and textual improvement are explicitly marked in 
legal reports, and these can be usefully contrasted with the theological- 
exegetical reports mentioned above. Literal meaning forms a fundamen¬ 
tal, if perhaps unspoken, element of the message in reports such as the 
following, from Imam Muhammad al-Baqir: 

[1] It is reported from Zurara and Muhammad b. Muslim that they said, ‘We 
said to Abu Ja'far [Muhammad al-Baqir], ‘What do you say about the prayer 
when you are travelling? How is it and how many is it? 36 ’ 

[2] He said, ‘God says, If you go on a journey, there is no blame on you (laysa 
‘alaykum junah) for shortening your prayer (Q4U01). So it is obligatory when 
travelling, just as a complete [prayer] is obligatory when stationary.’ 

[3] (They continue) So we said, ‘God only says there is no blame on you. He 
did not say, "Do it!” So how can this become obligatory, just as a complete 
[prayer] is obligatory when stationary?’’ 

[4] He said, ‘Has not God said concerning al-Safa and al-Marwah, He who 
is doing pilgrimage to the House or 'Umra, then there is no blame on him 
(la junah ‘alayhi) if he go around them both. ((32:158)? Do you not see that 
going around both of them both is obligatory-commanded, (wajib mafrud) 
because God mentions it in his Book, and his Prophet did it? And in the 
same way, shortening [prayer] is something that the Prophet did, and God 
mentions in his book.’ 37 

The hermeneutical tenor of the argument here is more resonant of later 
usul. In this exchange a number of legal theoretical issues are intermin¬ 
gled. The Imam’s Companions play the role of the picky students, per¬ 
haps testing the Imam. Their demand for a justification from the Imam for 
his interpretation jars somewhat with the later ImamI doctrinal require¬ 
ment of unconditional obedience to the Imam. That aside, literal mean¬ 
ing is more apparent here than in the brief exegetical comments in the 
examples above. The believer may, when travelling, perform a shortened 
prayer on the basis of Q4.101. There was debate around whether this is an 
option available to the believer, or whether one is obligated to perform a 
shortened prayer. Al-ShahT is associated with the view that it is an option; 
Malik with the view that it is recommended to shorten, but not obliga¬ 
tory; Abu Hanlfah with the view that is obligatory. The Imamls, on this 


36 The wording here is interpreted in the following way: ‘How is it?'—i.e. ‘is it a rukhsah 
or an 'azlmahT , and ‘How many is it?’—i.e. ‘how many rak'at are there in it?’ or alterna¬ 
tively, ‘How far does one travel before it becomes obligatory?’ See Ibn Babawayh, Man la 
I, 434, n. 2. 

37 Ibn Babawayh, Man la, I, 434-435. 
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occasion, adopt the view of Abu Hanlfah, as reflected here in the state¬ 
ment of Imam al-Baqir ([2] above), and they based this on Q4 al-Nisa’aoi. 
The Imam’s disciples object, saying that the phrase “there is no blame on 
you” does not mean "it is obligatory.” Their argument relies on the asser¬ 
tion that natural (literal?) understanding of Laysa ’ataykum janah. (“there 
is no blame on you”) is permission only (making the action minimally 
optional). For obligation, something more direct would be required (such 
as an imperative ( Lfal )). Zurara and Muhammad b. Muslim are clearly 
operating with the understanding that the imperative has the literal 
(i.e. the primary, decontextualised) meaning of a command creating an 
obligation (a position associated with the Hanahs in classical usul) and 
the phrase Laysa ‘alaykum janah has a literal meaning which falls short 
of that. 38 

The Imam’s reply is most interesting in that he does not deny that these 
are the natural (literal) understanding of the phrases in question, but, he 
adds, the phrase Laysa aLaykum janah (or La janah. ‘alaykum ) when used 
in the Qur’an and then supported by the actions of the Prophet become 
obligatory, indeed they have their own subcategory of the obligatory spec¬ 
trum in the form of “obligatory-commanded ( wajib mafrud ). 39 The Quranic 
phrase has a natural meaning of permitting the action in question, but 
when the action is confirmed by Prophetic practice, the intended mean¬ 
ing of the original phrase is now understood as being obligation. In the 
terminology of later usul, Prophetic practice acts as a qarlnah, with which 
we can recognise that the intended meaning of the phrase differs from 
its literal meaning. The underlying hermeneutic structure in the report 
is much closer to the developed usul theory, and tempts one to date the 
statement sometime later than the early eighth century. 

On occasions the Imams are attributed with the ability to employ their 
knowledge of Arabic grammar in their exegesis. On a non-legal matter, 
grammatical knowledge lies behind the asserted meaning of Q53:3: 


38 See Zysow, “Economy of Certainty,” p. loiff—though as Zysow notes, the position is 
not as simple as a simple equation of linguistic form with ethical-legal assessment, and is 
linked with particular elements of Marturidl doctrine prevalent amongst the Samarqandl 
Hanahs. 

39 The meaning is not spelled out, but this would appear to be a reference to actions 
which attain obligatory status through the confirmation by the Prophet of a possible inter¬ 
pretation of a Quranic injunction. 
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It was at a distance of two bow-lengths or (aw) nearer. 

From Imam al-Sadiq: ‘That is (ay), rather (bal), it was nearer’. 40 

Here the Imam is employing a particular function of the particular aw 
(aw bi-ma‘na bal). Normally understood to mean “or” (in particular, 
that there is a choice, takhylr, between the antecedent and subsequent 
items), the particle aw can also mean (i.e. it is permitted for it to be used 
to mean), “rather”—that is, the antecedent is rejected in favour of the 
subsequent. This meaning of aw as an exegetical alternative is already 
known from Tafslr Muqatil b. Su lay man. 41 It is, of course, not possible to 
deduce from the report alone that the aw al-takhylr use is conceived of as 
the actual (literal) meaning by the Imam, whilst other usages (of which 
aw bi-ma c na bal is just one) are non-literal. Alternatively, there might be 
some conception of homonymity at work here. However, aw bi-malna 
bal, here and elsewhere, is certainly marked (i.e. unnatural but compre¬ 
hensible), otherwise Imam al-Sadiq (or, probably before him, Muqatil b. 
Sulayman) would not be required to provide the gloss. The process here is 
much closer to the haqiqah\majaz contrast of later usul, though the tech¬ 
nical terms are not employed. Instead the intended meaning is signalled 
by the particle ay. 

The interpretive techniques used for theological-historical Qur’anic 
passages, such as this one, were not sealed off from the practice of legal 
exegesis. Concerning the exegesis of 05:6 (on the practice of wudu : ): 

Zurarah said: I said to Abu Ja'far, “Can you tell me how I can know and 
declare that one should wipe part of one’s head and part of one’s feet?” 

He laughed and said, “The Prophet said so, and the Book was sent down 
from God saying so, for God says, wash your faces and we know that all of 
one’s face needs to be washed. And then he says, and your arms up to the 
elbows. Then he makes a break in the statement and says and says wipe [hi] 
your heads and we know when he says, [bi\ your heads that one wipes part 
of one’s head by the position of the [preposition] bi. Then he connects the 
two feet to the head in the same manner as he had connected the two hands 
to the face. Then he says, and your feet up to the ankles and we know when 
he connects this to the head that the wiping is over part of them.. .” 42 


40 QummI, Tafslr al-Qumml I, 246-247. 

41 Muqatil, Tafslr Muqatil III, 108, where it is cited analogously with Muqatil’s interpre¬ 
tation of (337:147, “and we sent him to a hundred thousand or more (aw yazldun).’’ Here 
the aw is bi-ma'na bal since Yunis was sent to more than a hundred thousand. 

42 Kulayni, Kafl, III, 30—also found in Ibn Babawayh, Man la, 1 ,103 and Tusi, Tahdhlb 
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Not unlike the 0)53:3 example above (“two bows length or less than 
that”), the Imam here is attempting to employ a particular use of the 
preposition “bi" (the bet 1 of division; ba : al-tab’ld or td-bu‘ lit-lab r ld, though 
he does not use the technical term). When “wipe” takes a direct object, 
so the argument goes, the order is to wash all of the object; when bi- is 
used, only part of the head is signalled. The Imam is arguing that the 
grammatical meaning of the verse (i.e. the combination of amsahul wipe 
and the preposition bi-) means that only part of the head is being used. 
The phenomenon of ba 1 al-tab c Id (but not the technical term) is known 
to the Imam. The argument does not appear in either Mujahid or Muqatil 
b. Sulayman, though it had clearly entered circulation by the time of 
al-Shafi ‘1 (d. 206/820), 43 so it is possible that the report emerged just prior 
to that; pushing it back to the mid second/mid-eighth century would, in 
my view, require supplementary justihcation. 

The use of grammatical arguments is tied into the emergence of a par¬ 
ticular (linguistic) notion of the literal meaning. 44 This is in evidence in 
other reports related to the understanding of 05:6, including the debate 
over whether the verse requires one to wash or wipe one’s feet during 
the purification ritual (wudu’). As is well-known, part of the argument 
here revolves around whether the word for “feet” is in the genitive (and 
therefore an indirect object of wipe) or accusative (and therefore a direct 
object of wash). Imam Muhammad al-Baqir is portrayed as being well 
aware of the debate: 

Ghalib b. al-Hudhayl says, “I asked Abu Ja'far [the fifth Imam Muhammad 
al-Baqir] about God’s statement, wipe your heads and your feet up to the 
ankles (Q5:6) and whether [feet] is in the genitive ( al-khafd) or the accusa¬ 
tive (al-nasb). He said, 'It is in the genitive’.” 45 

Once again, the use of grammar to establish a verse as evidence for a 
particular legal position contributes towards the linguist notion of literal 
meaning. It is this that the Imam supposedly employs in this report. There 
are even some lexicographical opinions ascribed to the Imams, on occa¬ 
sions. In a controversial report in the Fiqh al-Rida (attributed to Imam ‘All 
al-Rida) the Imam is reported as saying: 

If you wash your two feet, and you forget to wipe them, then that will suf¬ 
fice you because you have done more than what is required of you. God has 


43 ShafiT, Kitab at-Umm I, 41. 

44 Gleave, Islam and Literalism, ch. 3. 

45 TusI, Tahdhib I, 60. 
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already mentioned all this in the Qur’an, both the wiping and the washing, 
when he says “and your feet ( arjaLakum ) up to the ankles,” meaning by it 
washing with an “a” vowel on the 1 ( bi-nasb al-Lam ); and when he says “arja- 
Likum" with an “i” vowel on the lam ( bi-kasr al-Lam), and he means by it 
washing. Both are permitted—the washing and the wiping. 46 

The presence of this report in the Fiqh al-Rlda is one of the reasons why 
subsequent Shfi scholars considered that work a dubious source of legal 
doctrine: the legal position justified through this lexicographical/gram¬ 
matical exegesis is contrary to the standard Shfi doctrine. Both of these 
reports (from Imams al-Baqir and al-Rida), however, present the Imams 
as capable of employing grammatical arguments in support of legal doc¬ 
trine, which in turn requires a notion of literal meaning as linguistically 
generated. 

The exegetical procedures described in the above citations indicate that 
there was no single notion of literal meaning amongst the pr e-ghaybah 
Imamiyyah. Instead one finds a variety of meanings which the texts are 
seen to “own” distinct from their interpretation. In some instances these 
are the “true” meanings assigned to words within a revelatory text (such 
as the Qur’an) which only the Imams are able to understand/interpret 
and communicate to the wider community. The lines of reasoning are not 
clear here: when the Imam says that lamastum al-nisa ’ means “nothing 
other” than sexual intercourse, is he saying God has designated that a par¬ 
ticular word/phrase has a particular meaning (i.e. an act of wad'preceding 
a haqlqah usage), or is he saying that the word/phrase has the meaning, 
but God is using it figuratively (a majaz usage)? Evidence for the former 
reading includes the doctrine (also found throughout the ImamI hadlth 
corpus) that Imam 'All (who, for Shl'Is, passes on all knowledge to his 
successor Imams) has access to the names of all things, taught to him by 
Gabriel. The Imams also know God’s special name, constituting one ele¬ 
ment in a secret language in which the true names of things are used. 

One of the central elements of sectarian exegesis is that revelatory texts 
appear to mean one thing, but in fact mean another. Such an exegetical 
stance assumes that the text has a meaning which is obvious to an uniniti¬ 
ated reader, but diverges from the hidden/true meaning of the text. This 
results in the interesting phenomenon in which the true ( haqlqah ) mean¬ 
ing of the texts is actually not obviously available, but hidden ( batin). 47 


46 al-Rida (attrib.), Fiqh al-rida, 79. 

47 Whilst not pertinent to my interest here, it might he possible to trace a linkage in 
ImamI sectarian exegesis between the true meaning ( haqlqah) being the allegorical rather 
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It is possible to identify the influence of this idea in the normally drier 
discourse of the law, even when developed in a sectarian environment 
such as Shi'ism. This idea of the literal meaning as the (ontologically) 
“real” meaning possessed only by the Imams appears to have quickly lost 
ground as Imam! Shi'ism began to develop its own juristic stratum, and 
notions of literal meaning became more scholastic. 48 

In any case, this notion of a secret language known to God and the 
Imams and through which the Qur’an was expressed was not left unchal¬ 
lenged in the ImamI hadlth corpus. There is the notion of the literal mean¬ 
ing being the obvious meaning: la jun.dk ‘alaykum (on its own) does not 
mean the action is obligatory, as Muhammad b. Muslim and Zurarah point 
out: it appears to mean the action is, at best, permitted. However, states 
the Imam, one can recognise obligation as God’s intended meaning when 
the phrase is combined with evidence from the actions of the Prophet. 
Then there is the notion of a linguistically permitted meaning as one of 
the competing literal meanings (e.g. the aw bi-ma c na al-bal and al-ba’ lil- 
tab'Id —where these prepositions could be interpreted in another man¬ 
ner). Finally, there is the linguistically determined literal meaning (e.g. 
“feet” is genitive not accusative, and therefore they must be wiped). The 
lack of coherence in the notion of literal meaning in Imam hadlth is not 
surprising. The reports emerged in different contexts (and, most likely, at 
different times) absorbing different intellectual presumptions as they did 
so. In fact, given that the formulation of a widely accepted (and coherent) 
doctrine of the “literal meaning” was some way off in the ninth century, 
it would be more surprising if the ImamI hadlth literature did present 
a universally agreed notion of what might be termed in English as the 
“literal meaning.” 

Early Imam! Fiqh and Literal Meaning 

The distinction between hadlth and fiqh was blurred in the Imam! lit¬ 
erature of the tenth and early eleventh centuries. 49 Many of the most 


than either the linguistically determined or obvious meaning (which are also normally 
understood to be the kaqlqah). It would seem reminiscent of the phenomenon noticed 
by Heinrichs when examining Abu ‘Ubaydah’s Majaz al-Qur’an: majaz in this text appears 
to mean both the figurative expression and its translated “natural” equivalent. Heinrichs, 
“On the Genesis,” p. 125®. 

48 See Gleave, Islam and Literalism, ch. 7. 

49 Gleave, “Between hadlth and Fiqh.” 
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influential hadith “collections” were in the form of either works of fiqh 
or commentaries on works of fiqh.. Furthermore, the Imams (in particu¬ 
lar Imams Muhammad al-Baqir, Ja'far al-Sadiq, Musa al-Kazim and ‘All 
al-Rida to whom most reports were attributed) were also understood to be 
jurists, and hence their statements reflected not only simple statements 
of the law (such as “this is halal,” “that is haram”), but also elements of 
legal reasoning in which reasons in support of particular legal doctrines 
were given. Early works of Imarni fiqh, such Ibn Babawayh’s (d. 381/991) 
al-MuqnU display little in the way of legal reasoning—legal doctrine is 
pronounced but rarely explained in any meaningful sense. Discerning any 
notion of literal meaning is not really possible from such a text. In the 
Man la yahduruhu al-faqlh, though, there is more evidence of legal rea¬ 
soning, and hence there are intimations of an implicit notion of literal 
meaning. For example: 

The Prophet said, “There is no rida’ after weaning [fitam)." And he means 
by this that if a child is wet-nursed ( rida’) for two complete years, and then 
drinks any amount from the milk of another woman, then this [second] 
wet-nursing ( rida’) does not cause a marriage prohibition because it is rida’ 
after fitam ? 0 

In fiqh, the feeding of a baby by a wet-nurse establishes a pseudo-parental 
bond, or “milk kinship” between the baby and the wet-nurse. Theoreti¬ 
cally, the wet-nurse’s children are prohibited (later in life) in marriage to 
the wet-nursed baby. 51 The presentation in this report is complicated by 
the fact that the word rida’ appears to be used to refer both to wet-nursing 
generally and specifically to “wet-nursing which causes subsequent mari¬ 
tal prohibitions.” We could call the first of these the literal meaning and 
the second the legal meaning. The weaning period [fitam) is, of course, 
set by the Qur’an to two years, so, when the Prophet says, “there is no 
rida’ after fitam," he could be saying one of two things: either wet-nursing 
is prohibited after weaning (literal meaning of rida ’) 52 or wetnursing after 
the first two years creates no milk-kinship relationship (legal meaning). 
Ibn Babawayh obviously considers the Prophet to mean the second of 
these, but if we examine his statement closely, we see that in his explana¬ 
tion of the Prophet’s statement Ibn Babawayh himself consistently uses 


50 Ibn Babawayh, Man id III, 476. The prophetic statement is also found in Malik, 
ai-Muwatta’ II, 408. 

51 See Giladi, Infants, parents and wet nurses. 

52 This seems to be Muzaffar’s understanding of it in a modern work of usul al-fiqh 
(Muzaffar, Usui al-fiqh I, 253. 
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rida’ to refer to wet-nursing (in its literal sense). Hence, Ibn Babawayh 
does not take the Prophet’s statement La rida’ ba’dfitam as meaning it is 
prohibited to breastfeed after weaning; rather he understands the Prophet 
as declaring that milk-kinship can only be established when breastfeed¬ 
ing takes place before weaning. His gloss only makes sense if the Prophet 
uses the term rida ‘ to mean something different from what Ibn Babawayh 
normally takes it to mean. The legal doctrine is yet further complicated by 
the disputed correlation of fitam with a period of two years. 

When God, in the Qur’an, declares weaning to be achieved in a two- 
year period, He is not (as is commonly agreed) giving advice to the par¬ 
ents of young children. Rather, He is setting down a legal fact (as opposed 
to an actual fact) which should be used when a calculation of the weaning 
period is needed for other areas of the law. Once again, we are faced with 
fitam having two possible meanings within the Prophetic report: first, 
it could mean the point at which the child no longer consumes breast 
milk (a literal meaning?); second, it could mean the two-year period dur¬ 
ing which the child is normally weaned (a legal meaning). Again, Ibn 
Babawayh interprets the Prophet as intending the legal meaning, because 
he mentions the fact that the child is breastfed by someone else after the 
two year marker has passed. In subsequent ImamI fiqk, the term fitam, as 
it appears in the hadith corpus, is understood to mean precisely two years, 
and not the simple fact of the completion of weaning. 53 

There does not appear to be much methodological reflection here (or 
indeed elsewhere in Ibn Babawayh’s fiqh writings), but he clearly recogn¬ 
ises the potential ambiguity within the Prophet’s statement. This recogni¬ 
tion is signalled by the need for a gloss (providing glosses is not, it should 
be said, Ibn Babawayh’s usual practice). The terminology of haqlqah and 
majaz, though obviously appropriate (and available), are not employed, 
and whilst al-haqlqah aL-shar’iyyah was some way from being finalised 
within the hermeneutic lexicon, Ibn Babawayh does appear to employ 
the idea that the Prophet is using rida’ and fitam in a way which differs 
from their ordinary meanings. Nonetheless, without a minimal compe¬ 
tence in this rudimentary hermeneutic framework, his gloss on the ques¬ 
tion of rida’ makes little sense. We are, perhaps, edging closer to the 
classical usuL conceptions of haqlqahlmajaz here—beyond the general 


53 The great 19th century jurist, al-Najafi says that the use of fitam by the Prophet to 
refer to 2 years is in fact majaz here, as fitam means weaning, whenever it may occur. See 
NajafI ,Jawahir al-Kalam, XXIX, 296-301. 
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trend found within the akhbdr collections. Ibn Babawayh’s analysis here 
(which could be supplemented and made more nuanced with additional 
examples) does represent a rise in interpretive sophistication from early 
statements. There is, however, little interest (or at least little expressed 
interest) in theorising about the exegetical process, and giving the con¬ 
stituent parts terms; for that, the Imamis had to wait until the writing of 
al-Shaykh al-Mufid (d. 413/1022). 

Consider the following passage, found amongst a list of arguments 
Shaykh Mufid produces for the validity of temporary (mut c ah) marriage 
based on particular interpretations of Quranic passages. 

Q4:24: fa-ma 'stamta'tum bihi minhunna, fa-atuhunna ujurahunna farldatan 

“And for what you have enjoyed from them, then given them their due as 
a duty” 

Shaykh Mufid: al-Mufah here is a haqlqah shar’iyyah, which appears directly 
in the understanding and in use ( mubadurfi’l-fahm wa’l-isti‘mal)... 

They say that istimta ' means simply enjoyment, and the original meaning 
(1 al-asl ) is not transferred. 

We say: The Lawgiver uses it, and the original meaning is haqlqah ; and if 
it is accepted that it is a majaz, then it has the aforementioned pieces of 
evidence ( qara’in ) attached to it. 54 

The leap in hermeneutic sophistication between Ibn Babawayh and al- 
Shaykh al-Mufid is striking, and represents the already well-documented 
trend in Imami jurisprudence (and theology also) between the Iranian 
Imami community (hadlth transmitters with little hermeneutic aware¬ 
ness) and the developing Imami intelligentsia in Baghdad, who were 
being rapidly modernised through their integration into the formerly 
Sunni dominated intellectual scene. 55 It was through this Baghdadi group 
that we finally begin to see the experimental notions of literal meaning 
found in the hadlth. corpus being eclipsed by the adoption of more com¬ 
monplace structures of usul al-fiqh. 


54 al-Mufid, “Risalat al-Mut‘a,” 22-24. 

55 Tamima Bayhom-Daou, al-Shaykh al-Mufid, 17-31. 
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Conclusions 

Bernard Weiss was, of course, correct to counsel caution in our use of 
the term literal in the context of Islamic hermeneutics generally, and usul 
al-fiqh in particular. Weiss’s own employment of the term is coherent, 
but also specific to al-Amidi’s elaboration of technical concepts such as 
haqtqah, zahir and al-mawdu' lahu within his al-Ihkam ft usul al-ahkam. 
However, literal meaning can be understood within a broader framework, 
as the meaning which supposedly inheres within a word (or more expan¬ 
sively a text). That is, literal meaning can be conceived of as a meaning 
of the text independent of its specific employment by the speaker. The 
literal meaning remains even when the intended meaning of the word 
or text is something quite different. Under these broad parameters, one 
can recognise that early ShT'I reports, particularly those preserved within 
the Imami intellectual tradition, contain no single notion of literal mean¬ 
ing. Most radically, the literal meaning of Qur’anic text is the meaning 
designated by God to sounds, revealed to the Imams, and only avail¬ 
able to humanity generally through the Imams’ explicit announcement. 
A softening of this position is found in the idea that the Qur’an’s linguis¬ 
tic (possibly exoteric) meaning may be available to all, but the referent 
of the text is revealed only through the Imams (as master exegetes). In 
other places, the Imams themselves are presented as linguistic experts, or 
at least blessed with the knowledge of which of scripture’s possible (lit¬ 
eral?) meanings is intended. Literal meaning is identified in various ways, 
including selective revelation to the Imams, linguistic deduction, every¬ 
day usage and Bedouin (originally pre-Muhammadan) Arabic. The first of 
these is distinctively ShT'I; the others can be seen more generally in early 
Muslim literature, as a hermeneutical awareness became common place. 
In this sense, the trends within early Shi'ism, including the establishment 
of modes of legal exegesis, share common intellectual ground with those 
involved in the development of the Islamic sciences in early Islam. 
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“GENRES” IN THE KITAB AL-LUQTAH OF IBN RUSHD’S BIDAYAT 
AL-MUJTAHID WA-NIHAYATAL-MUQTASID 1 

Wolfhart Heinrichs 


The term “genres” in the title of this paper has been put in quotation 
marks advisedly. It is, of course, borrowed from literary studies, but here 
is meant to refer to the semantic categories of the smallest discussion 
units in Ibn Rushd’s chapter. It is hoped that a study on this level of the 
text will shed some light on the ways in which legal discourse proceeds. 
Ibn Rushd’s book lends itself particularly well to this approach, because it 
is a khilaf work and the author thus feels inclined at times to explain why 
a kkitdf came about. 

The work of the great scholar, in whose honor this Festschrift has been 
compiled, is characterized by sustained close reading and Mitdenken of 
the sources (thinking along with them), so I cherish the hope that the 
approach I have used, simple though it is, might be of some interest 
to him . 2 


r. Translation (at Times Paraphrase) of the Chapter 
on Lost Property with some Explanatory Notes 

The chapter on lost property ( luqtah ) 3 may be divided into forty-one 
semantic units. I shall list their contents and, in the indent following each 
one of them, add some comments. 


1 Ed. Abu ' 1 -Zahra 1 Hazim al-Qadi (Riyadh & Mecca: Maktabat Nizar Mustafa al-Baz 
1415/1995), vol. ii, pp. 545-552. The translation by Imran Ahsan Khan Nyazee, reviewed 
by Muhammad Abdul Rauf: Ibn Rushd, The Distinguished Jurist's Primer. A Translation of 
Bidayat Al-Mujtahid [n.p.: The Center for Muslim Contribution to Civilization, Reading: 
Garnet Publishing 1996], vol. ii, 368-37, has been consulted as well. 

2 There is little secondary literature on this topic; one might point to David F. Forte: 
“Lost, Strayed, or Stolen: Chattel Recovery in Islamic Law,” in: Nicholas Heer (ed.): Islamic 
Law and Jurisprudence. Studies in Honor ofFarhat J. Ziadeh (Seattle and London: University 
of Washington Press, 1990), 97-115. As already the title of the paper indicates, it goes 
beyond “lost and found.” The author relies on translations of the main Arabic texts; on the 
other hand, he compares Islamic law with Common Law, which allows him to define the 
Islamic view of the status of lost property more sharply. 

3 Most modern works and editions vocalize this word as luqatah. The luqtah/luqatah 
uncertainty is old. Abu Zayd al-Ansarl (d. 215/830), Kitab al-Nawadir fl 'l-lughah, ed. SaTd 
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1. Division of the Chapter on Lost Property into two parts ( jumlatan ): 
arkan = "constituent elements” and ahkdm - “legal determinations.” 
The terms rukn and hukm pertain to two dimensions of a human act: 

the physical and the legally determinative; a third dimension would be 
short “condition” pertaining to the legally prerequisite, but this does not 
occur in the present chapter. I have not been able to find extensive dis¬ 
cussions of these dimensions in the scholarly literature. All indices I have 
checked for rukn came up negative, except for Joseph Schacht: Introduction 
to Islamic Law (Oxford: Clarendon Press 1964), p. 118. 

2. The arkan are three: (a) the picking up ( al-iltiqat ), (b) the one who 
picks up ( al-multaqit ), and (c) the thing picked up ( al-luqtah). 4 

The constituent elements are thus: the action, the actor, and the thing 
acted upon. 

3. Concerning 2a ( iltiqat ), the scholars are not unanimous about whether 
it is better to pick up the thing lost or leave it. Abu Hanlfah: It’s bet¬ 
ter to pick it up ( al-afdalu ’l-iltiqat). Reason: It is incumbent on every 
Muslim to preserve the property of his fellow Muslim. Al-ShahT is of 
the same opinion. 

This unit shows that it is difficult to keep arkan and ahkdm apart. The 
constituent element “action” is evaluated according to its advisability. 
Two of the eponymous school-heads of the Sunni legal schools opt for 
the advisability of picking up the lost object by subsuming this particular 
problem under a general rule which says that Muslims ought to preserve 


al-Khuri al-Shartuni (Beirut: al-Matba‘ah al-Kathulikiyyah 1894), pp. 229-230, has the fol¬ 
lowing to say (the words are those of the redactor al-Akhfash al-Asghar [d. 315/927], which 
means that the opinion of the “others” may easily have heen added by him): “Abu Zayd 
was of the opinion that luqatah is that which is picked up, and Luqtah is the one who picks 
up; others are of the opinion that luqatah is the one who picks up ( laqit ), and luqtah is 
the picked-up thing ( malqut ).” The semantics of the awzan supports the second opinion: 
fu’alah is an intensive participle (cf. Wright, A Grammar of the Arabic Language (Beirut: 
Libraire du Liban, [1996 edition]), 139 B), as in lumazah “slanderer,” while fu’lah denotes 
small quantities that are the result of the action of the underlying verb, as in mudghah 
“morsel,” from madagha “to chew” (cf. Wright, A grammar, 175 C). For luqatah to mean 
the object found, one would have to assume a metonymy “finder” > “object found,” which 
is not very convincing. In the case of luqtah the small-quantity component of the seman¬ 
tics of the wazn may cause some hesitation (note that the "picking-up” even of camels is 
discussed); on the other hand, the central and primary concern of the texts dealing with 
luqtah is clearly the lost purse containing coins. 

4 I have stuck to the literal meaning of the root l-q-t', the legal meaning will develop 
from what follows. 
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each other’s property. Abu Hamfah’s formula al-afdalu ’l-iltiqat amounts 
to declaring this action mustahabb/mandub “recommended.” 

4. The opposite, i.e. karahiyat al-iltiqat, is maintained by Malik and some 
others. This is also reported from Ibn ‘Umar and Ibn al-'Abbas. Ahmad 
was of this opinion. 

The opposite position is held by the other two eponymous school- 
heads, Malik and Ahmad b. Hanbal, (and some other unnamed scholars); 
the action is declared reprehensible ( makruh ). The sentence interjected 
between the two sentences dealing with Malik and Ahmad is actually a 
separate semantic unit, a different “genre,” as it were, because it deals with 
the personal opinions of two Companions of the Prophet. Companions 
were credited with legal opinions of their own; but it is difficult to distin¬ 
guish these from transmissions from the Prophet. It is interesting to note 
that the two Companions are “framed” by the two more /zac/Zf/z-oriented 
eponymous school founders. 

5. This (the karahiyah ) is based on two reasons: (a) one is the hadlth of 
the Prophet: “The stray animal of the believer (may lead to) burning 
in Hell” ( dallatu ’l-mu'mini harqu ’l-nar) and (b) the fear one may have 
regarding the finder’s less than perfect carrying out of the public noti¬ 
fication ( ta c rlf) of the thing found, and his transgressing against the 
thing found. 

Two reasons are given for the reprehensibility of picking up the lost 
object: One is a Prophetic proof-text, which is couched in rather terse 
and elliptical language. The “stray animal” is one subcategory of luqtah; 
the finder may transgress against the rights of the owner (see below) and 
thus end up in Hell. The other reason is a general fear that the finder may 
not be up to the task of public notification of his find and of keeping it 
away from harm. This is a mere possibility and should not weigh much 
as a legal argument, except that one might subsume it under the notion 
of sadd al-dhara'i\ i.e., barring a situation that might lead to an infrac¬ 
tion of rights. 

6. Those who consider the picking up the correct thing to do have inter¬ 
preted (ta'awwala) the first part of the hadlth., i.e. dallatu ’l-mu'mini, by 
saying that he (the Prophet) meant by that making use of it ( al-intifa" 
biha), not taking it in order to make public notification of it. 

The enigmatic language of the hadlth obviously allows for a wide vari¬ 
ety of interpretations. 
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7. Some say: Picking it up (here laqtuha) rather is obligatory ( wajib ). 
Leaving the proponents of the obligatoriness of picking up the lost 

object anonymous is rather unusual. Maybe no one really came to Ibn 
Rushd’s mind, and the proposition is just an introduction to the next 
semantic unit, which goes through four constellations of facts that would 
influence the decision of the finder. 

8. ft is said that this difference of opinion arises, when the lost property [is 
found] among trustworthy people (qawm ma’mumn), the ruler (imam) 
being just. They continue: If it is found among untrustworthy people, 
the ruler being just, then picking it up is obligatory. If it is among trust¬ 
worthy people, but the ruler is unjust ( jd‘ir), it is preferable to pick it 
up. If it is among untrustworthy people and the ruler is unjust, then 
[the finder] has the option [to take it or leave it] according to which 
option has the greater probability of safeguarding the Luqtah. 

This is the crucial passage on the social determinants of what the finder 
should do. 

Shams al-Din 5 Abu Bakr Muhammad b. Ahmad al-Sarakhsi (Hanafi, 
d. 483/1090 or later): al-Mabsut (Cairo: Matba'at al-Sa‘ada n.d.), xi, 5, 1 . -10 ff. 
voices a similar concern: 

As for people who say that leaving the lost object is better than picking it 
up, we say that refers to that [early Islamic] time, because the ahl al-khayr 
wa-l-saldh were predominant; so if one person left it, another person would 
also leave it or he would take it to carry out the trusteeship. But in our times 
the ahl al-sharr are preponderant; if a decent person left it, some perfidious 
person might take it and hide it from its owner. Thus the legal determina¬ 
tion changes according to the change of the (social/moral) circumstances 
of the people (wa-l-hukmuyakhtalifu. bi-'khtildfi ahwali ’l-nas); don’t you see 
that at the time of the Prophet sl‘m and of al-Siddiq (Abu Bakr) the women 
used to go out to assemblies ( jama'dt ); then they were prevented from that 
at the time of‘Umar, and it was right ( wa-kana sawaban). 

Similarly, al-Sarakhsi says a little later (p. 11) about the Prophet’s prohibi¬ 
tion to “pick up” a camel (see unit no. 11): According to our opinion, its 
interpretation is that this was at the beginning [of Islam], because at that 
time the preponderance was on the side of the people of righteousness 
and probity (ahl al-salah wa-l-khayr), so no traitorous hand would reach 
out for it [i.e., the camel], if the finder left it behind; however, in our times 


5 Sic ed., read: Shams al-a‘imma. 
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the finder is not safe from a traitorous hand reaching out to it, after he 
has left. 

A related idea, i.e., of luqtah being a test-case for the dar al-islam’s 
true Islamicness can be found in ‘Abd al-Qahir al-Baghdadi’s Kitab Usui 
al-dln . 6 

9. Special geographically determined cases: 

a. Excepted from the above is the lost object found within the pil¬ 
grims’ caravan ( al-hajj ). The scholars agree that it is not permissible 
to pick it up, because the Prophet prohibited it. 

b. Things found in Mecca are also not allowed to be picked up, unless 
it is for one of the town-criers ( munshid , more specifically someone 
who announces the finding of a stray animal), because a decisive 
text exists on that. Two variants of this hadlth exist: (r) la turfa’u 
luqtatuha ilia li-munshidin “The thing lost there [Mecca] is not to 
be lifted up, except for the town-crier” and (2) layarfa’u luqtataha 
ilia munshldun “Only a town-crier can lift up the thing lost there.” 
The author then paraphrases the two variants as follows: la turfa’u 
ilia li-man yunshiduha and La yaltaqituha ilia man yunshiduha 
li-yu’arrifa ’l-nas. Malik says: These two types of lost objects (hajj 
and Makka) are subject to public notification in any case. 

ro. As for 2b ( al-multaqit ), he can be any free Muslim who is of age (kullu 
hurrin muslimin balighin), because it is a trusteeship ( wilaya ). There 
are two different opinions transmitted from al-Shafi‘1 with regard 
to the permissibility of an unbeliever picking up the thing lost. Abu 
Hamid says: The correct opinion is that this is permitted in the Islamic 
Realm ( dar al-Islam). He says (Abu Hamid): Concerning the eligibility 
of the slave and the grave sinner (fasiq ), there are two opinions of 
his. The reason for disallowing it is the absence of the eligibility for 
trusteeship; the reason for allowing it is the general sense (‘ umum ) of 
the hadlths concerning the thing picked up. 

The second constituent element of the luqtah event is the one who 
picks up the lost object. His qualifications (women are not discussed in 
this context) are “free,” “Muslim,” and “of age.” This is because looking after 


6 Istanbul: Matba'at al-Dawlah 1346/1928, p. 270. This is found in a paragraph with the 
title ft bayani ma yufraqu bihl bayna Dari 't-Istami wa-Dari 'l-Kufr at the end of the chap¬ 
ter ft bayani usuli ’l-lman. The wording is: wa-l-luqtatu fiha (i.e. flDari ’L-Islam) tu’arrafu 
sanatan 'ala shurutiha. 



262 


WOLFHART HEINRICHS 


the object found is to be subsumed under the general notion of “trustee¬ 
ship” ( wilayah ), and these are the shurut for wilayah. The qualifications 
raise the question if the “slave,” the “unbeliever” (and the “grave sinner”), 
and the “minor” are qualified to pick up lost property; however, the last 
one of these is not discussed. Strangely, the other questionable people 
(unbeliever, slave, grave sinner) are only discussed within the tradition 
of al-Shafi‘i; the Abu Hamid mentioned is al-Ghazali (d. 505/1111). 7 8 Note 
that the latter has a more logical and complete system of qualifications 
for the one who can rightfully pick up the lost object: fa-yathbutu jawazu 
’l-iltiqati Li-kuLLi musLimin hurrin mukallafin ‘adlin , which also means that 
the four opposite qualifications need to be discussed with regard to the 
existence of the wilayah, namely the kafir, raqlq, sabty, and fasiq. s So 
instead of baligh “of age” we have mukallaf“ legally responsible,” which 
makes perfect sense, because bulugh is a necessary ingredient of takllf, 
but it is not sufficient; the baligh may be an idiot (ma’tuh) or a spend¬ 
thrift ( safih ), which would disqualify him as a mukallaf. Al-Ghazzali also 
includes the counterpart of the fasiq, “sinner,” which is the 'adl, “man of 
good reputation.” 

As for the slave and the grave sinner, both opinions have been transmit¬ 
ted from al-Shafi‘i. The conflict, according to Ibn Rushd, is based on two 
ways of argumentation: either the notion of trusteeship, for which neither 
a slave nor a grave sinner qualifies, or the “lack of specificity” ( c umum ) of 
the hadlths regulating Luqtah, i.e. the fact that they do not specify who is 
eligible for the job of picking up a lost object. 9 

11. As for 2c ( al-luqtah ), it is any property of a Muslim that is exposed to 
loss, whether that be in a cultivated or uncultivated stretch of land 
(fi ‘ dmiri ’l-ardi wa-ghamiriha), lifeless ( jamad ) and living ( hayawan ) 
objects being equal in this respect by general consent ( bi-’ttifaq ), 
except camels. The legal basis ( al-asl ) for luqtah is the hadlth of Zayd 10 
b. Khalid al-Juhani, considered to be sahlh : 


7 See his al-Wasltft 'l-madhhab, ed. Abu ‘Amr al-Husaynl ibn ‘Umar ibn ‘Abd al-Rahlm 
(Beirut: Dar al-Kutub al-‘Ilmiyyah 1422/2001), ii, 415-424 ( Kitab al-Luqtah). 

8 al-Waslt, p. 416, 11 . 13-14. 

9 al-Ghazzali's treatment is more detailed and sophisticated, but need not be discussed 
here. 

10 The text has “Yazid,” but see G.H.A. Juynboll: Encyclopedia of Canonical Hadlth 
(Leiden & Boston: Brill 2007), p. 454, and cf. al-Mawardl: al-Hawl al-kablr, ed. Mahmud 
Satiqi et alii, vol. 9 (Beirut: Dar al-Fikr 1414/1994), p. 425, 1 . 3. 
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A man came to the Prophet asking about (what to do with) a found object 
(lost property). He said: “Take note of its purse (‘ ifas) and purse-string 
(■ wika ’), then make public notification of it for a year. And if its owner shows 
up, fine, if not, do with it whatever you want.” “And what about a stray sheep 
or goat (dallat al-ghanam), 0 Prophet?” He said: "It is for you or for your 
brother or for the wolf.” “And what about a stray camel?” He said: "What 
have you got to do with it? It has its 'waterskin’ and its ‘shoes.’ It will go 
down to the waterhole and browse the tree (leaves), until its owner finds it.” 
This hadith contains the knowledge of what should be picked up and what 
should not. Also the knowledge of the legal determination of what is picked 
up, what it is during the year [of its being made public notification of] and 
after it, and how the one who claims it can establish his right to it (bi-madha 
yastahiqquha mudda'lha). With regard to the camel, they agree that it can¬ 
not be “picked up,” and with regard to sheep and goats, they agree that they 
can be “picked up.” They hesitate about bovines. The explicit text ( nass ) 
from al-Shafi ‘1 is that they are like camels, and from Malik that they are like 
sheep and goats; there is also the opposite opinion ascribed to him. 

The Prophet’s initial answer shows that luqtah refers first and foremost 
to lost money in a purse. The stray animals seem to have been an after¬ 
thought. It appears that a stray sheep or goat is no longer the property of 
its owner, unless he takes possession of it. A stray camel is not lost, as it 
does not need a human being to look after it. Bovines are either lumped 
together with camels or with sheep and goats (the reason for the qiyas is 
not mentioned in either case). The hadith also gives procedural hints with 
regard to public notification including its duration, also how the owner 
can lay claim to the luqtah, and how the finder can lay claim to it. 

12. The ahkam (see no. 1). 

Note that a number of ahkam have already been mentioned in the 
arkan section. 

13. The legal determination of the ta'rlf “public notification.” 

The scholars agree that whatever one would care for ( ma kdna minha 
lahu bdlun) should be subject to public notification for one year, as long 
as it is not a sheep or goat. The value is not specified. 

14. They disagree for the time after the initial year. The legal scholars of 
the various regional centers ( amsar ), i.e., Malik, al-Thawri, al-AwzaT, 
Abu Hanifa, al-Shafi‘ 1 , Ahmad, Abu ‘Ubayd, and Abu Thawr, agree that, 
when (the year) is over, [the finder] is allowed to consume it, if he is 
poor, or to give it as alms, if he is rich. If then the owner turns up, he 
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has the option of either allowing the alms-giving and thus gaining its 
reward [fa-yanziLa ‘aLa thawabiha] or to hold (the finder) liable for it. 
It is noteworthy that Ibn Rushd here goes beyond the eponymous 
founders of the four major schools of law and includes independent legal 
scholars in the various regional centers. In doing so, he establishes broad 
support for categorizing the finders into poor and rich. The disagreement 
mentioned at the beginning of this semantic unit gains traction only in 
no. 15. After the period of notification is over, the poor are entitled to use 
up the lost object, while the rich may give it as alms. Should the original 
owner turn up at this point, he has the choice of either agreeing to the 
alms-giving and thus participating in the heavenly reward, or he can hold 
the finder liable. Here the legal reasoning is not quite clear. One would 
think that the end of the notification period also means that ownership 
of the lost object is transferred from the original owner to the finder. But 
if liability still exists on the part of the finder, no transfer of ownership 
seems to have occurred. Another unclear point is: what happens to the 
poor man, after consuming what apparently he did not own? 

15. They disagree about the rich person, whether he is allowed to con¬ 
sume or spend (the found property) after the initial year. Malik and 
al-Shafi ‘1 are for it, Abu Hanlfah, however, says that he can only use 
it as alms. 

Malik and al-ShafiT, somewhat at variance with the rules laid down 
in the previous semantic unit, allow the rich person as well to consume 
the luqtah, thus creating one rule for all, whether rich or poor, while Abu 
Hanlfah sticks to the rule laid down above. 

16. Something similar to Abu Hanlfah’s opinion has been reported from 
[the sakabls\ ‘All and Ibn ‘Abbas and a number of tabi'Is. [cf. no. 4] 

Again legal history is given more depth by ascribing the position 
that distinguishes between rich and poor to the first two generations of 
Muslims. 

17. Al-Awza ‘1 says that, if it is a lot of money, he [the rich man] will put it 
in the state treasury (bayt al-mal). 

A third solution for the rich man. 

18. An opinion similar to Malik and al-Shafi ‘1 has been reported from [the 
sahabls] ‘Umar, Ibn Mas'ud, Ibn ‘Umar, and ‘A’isha. [cf. no. 4] 

The same method as used in no. 16, now for the opposite view. 
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ig. All of them, except the Zahirites, agree that, if he consumes it, he is 
liable for it to the owner. 

In other words, if the rich man gives the Luqtah to the state treasury 
(see no. 17), the ownership of the original owner apparently lapses; if he 
gives it as alms to the poor, the ownership of the original owner does not 
lapse (see no. 14); if he consumes it, the ownership of the original owner 
is also upheld. 

20. Malik and al-Shafi ‘1 take as evidence [ istadalla] the Prophet’s words: 
“Do with it what you like!” He does not distinguish between rich and 
poor. 

Here we have another case of “lack of specificity” (‘ umum ) in an author¬ 
itative text, here a hadith: The Prophet does not distinguish between rich 
and poor finders. 

21. (Another) proof ( hujjah ) for them is what is reported by al-Bukharl 
and al-Tirmidhl on the authority of Suwayd b. Ghafalah who said: 

I met Aws b. Ka‘b, who said: I found a purse with 100 dinar in it. I went to 
the Prophet, and he said: Make a public notification of it for one year. I did, 
but I did not find (the owner). I went back to him three times, then he said: 
Remember its purse and its purse-string. If the owner turns up, fine, if not, 
enjoy it. Al-Tirmidhi and Abu Dawud have the variant fa-’stanfiqha “then 
spend it for yourself" (instead of fa-’stamti’ biha “then enjoy it”). 

The text of this hadith seems to mean that the finder went through four 
public notification periods of one year each, after which he was told by 
the Prophet to remember the purse and the purse-string. If after that the 
original owner would turn up, well and good; if not, the Luqtah would be 
his. The text has certain oddities such as the overlong notification period 
and the unclear purpose of remembering the purse and the purse-string. 
Juynboll has a slightly different version for the last part: 

Then the Prophet said: “Remember how many dinar there were, what the 
purse and its string looked like (and then you may spend it). If the owner 
comes forward (who is able to describe sum and purse to you, you pay it 
back and) if not, then you may keep it for your own enjoyment.” In the end 
I kept it. 11 


11 G.H.A. Juynboll: Encyclopedia of Canonical Hadith (see n. 10), p. 471b. Instead of “Aws 
b. Ka‘b” Juynboll has the correct “Ubayy ibn Ka‘b.” 
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22. Explanation of the khilaf : The reason for the disagreement is the con¬ 
tradiction between the evident meaning ( zahir ) of the hadlth al-luqtah 
and the basic tenet ( asl ) of the Law, which is that the property of a 
Muslim man is not licit (to anyone else) except if (the owner) agrees 
voluntarily. 

Again there is a conflict here between two as/s, one textual, namely 
the evident meaning [zahir) of the hadlth al-luqtah transmitted by Zayd 
ibn Khalid al-Juhani (see no. n) as well as the one transmitted by Suwayd 
b. Ghafalah (see no. 21), the other a basic tenet of the Law ( asl al-shar*) 
that someone else’s property can only be appropriated with the voluntary 
approval of the owner. Since the owner of the luqtah is not present and 
not known, ownership is in limbo. 

23. Whoever lets this basic tenet prevail over the evident meaning of the 
hadlth, i.e. the phrase fa-sha’naka biha, says “No disposal ( tasarruf) 
regarding it is permitted, except by way of alms-giving, on condi¬ 
tion that he is liable for it, if the owner of the lost property does not 
approve of the alms-giving.” 

It is remarkable that one of the maqasid al-sharVah (the term does not 
occur here), which are, after all, the outcome of legal thought, conducted 
by later legal scholars, can here supersede a clear pronouncement by the 
Prophet. 

24. Whoever lets the evident meaning of the hadlth prevail over this basic 
tenet and opines that it is an exception from it says: It becomes licit 
to him after the initial year and part of his property, with no liability 
on his part, should the owner return. 

If you let the evident meaning of the hadlth win out, you have to assume 
that it is an exception to the rule. 

25. Those who steer a middle course say: After the year, it is at his dis¬ 
posal, though incurring liability, if it is cash ( wa-in kanat ’aynan ‘ala 
jihati ’l-daman). 

The middle ground means that cash is excepted from the general rule, 
in that liability kicks in, if the owner reappears. 

26. The legal determination of handing over the luqtah to the one who 
claims it. They agree that one should not turn it over to him, if he does 
not know the purse and the purse-string. They disagree, if he knows 
that, on whether in addition a proof (evidence) ( bayyinah) is needed. 
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Circumstantial evidence is always considered somewhat unreliable; the 
evidence ( bayyinah ) required to make up for this deficiency is testimony 
(.shahadah ) to the claim ( da'wa) by witnesses (who, presumably, can tes¬ 
tify to the claimant’s ownership of the lost property). 

27. Malik said: He proved his right by the circumstantial evidence [knowledge 
of purse and purse-string], no proof (evidence) is therefore needed. 

One position is that the circumstantial evidence is sufficient proof. 

28. Abu Hanifah and al-Shafi'T: He does not establish his right except 
through the proof (evidence). 

The other position is that additional personal evidence is required. 

29. Explanation of the khilaf : The reason for the disagreement is the con¬ 
tradiction ( mu’aradah ) between the basic tenet (as/) that underlies 
the stipulation of testimony for the correctness of a claim and the 
evident meaning of this hadlth. Those who make the basic tenet pre¬ 
vail say there is no way around the proof (evidence). Those who make 
the evident meaning of the hadlth prevail say there is no need for the 
proof. Al-Shah'i and Abu Hanifah stipulated the testimony {shahadah), 
only because (the Prophet’s) word ( i'rif’ifasaha wa-wika’aha fa-in ja‘a 
sahibuha wa-illa fa-sha‘naka biha) allows the interpretation that he 
ordered the finder to take cognizance of the purse and the purse-string 
only in order for the latter not to get mixed up with other [purses] 
in his house, but it allows as well the interpretation that he ordered 
him to do so, so that he would return it to its owner by means of the 
purse and the purse-string. Since a possible interpretation ( ihtimal) 
occurs, one has to go back to the basic tenet (as/), because the basic 
tenets cannot be opposed by possible interpretations that differ from 
them, unless an addition ( ziyadah) is established ( tasihhu ), which we 
will mention later. 

Here there is again a contradiction between a basic tenet (as/), which 
is the stipulation of testimony for the correctness of a claim on the one 
hand, and the evident meaning of a proof-text, namely the hadlth al-luqtah, 
on the other. Al-Shah'i and Abu Hanifah required personal testimony, 
because the pertinent words in the hadlth al-luqtah, in addition to their 
intended use, could also be interpreted as a safeguard against a mix-up 
of purses the finder may have in his home. Since the wording allows for 
{ihtimal) two different interpretations, one has to revert to the basic tenet. 
But see below. 
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30. According to Malik and his disciples, the owner of the lost property 
has to describe, in addition to the purse and the purse-string, the 
condition of the dinars and their number. They say that this exists 
in some of the transmissions of the hadlth al-luqtah, as follows: “if 
its owner turns up and describes the purse, the purse-string, and the 
number, then turn it over to him.” They say: “However, ignorance of 
the number does not harm him, if he knows the purse and the purse¬ 
string.” Likewise, if he gives too high a number. They are of two opin¬ 
ions in case he gives too low a number. Likewise, they differ in their 
opinion, if he is ignorant of their condition, 12 but describes the purse 
and the purse-string. If he errs in their [description], there is noth¬ 
ing for him. If he knows one of the two signs, which the basic text 
(,hadlth al-luqtah ) specifies, and does not know the other, some say 
that there is nothing for him except through his knowledge of both 
signs. Some say: It is turned over to him after a “declaration of non¬ 
suspicion” (istibra 1 ). Some say: if he claims ignorance, a declaration of 
non-suspicion on his behalf is made ( ustubrl’a ); if, however, he makes 
a mistake, it is not turned over to him. There is disagreement in the 
(Malik!) school concerning the case that he adduces the sign(s) that 
establish his right. Should it be turned over to him with an oath (on 
his part) or without one? Ibn al-Qasim says “without an oath,” while 
Ashhab says “with an oath.” 

These are internal Malik! positions and disagreements of diverse kinds: 

(a) Knowledge of purse and purse-string does not suffice for identifica¬ 
tion; the number and condition of the coins need to be considered as well. 
(Strangely, it is always the gold coins (dinar) that are mentioned, presum¬ 
ably because they are a more spectacular find and thus greater stringency 
has to be applied in dealing with their restitution to their rightful owner.) 

(b) It is remarkable that protesting one’s ignorance is not harmful to the 
owner’s case, while committing a mistake is. (c) There is disagreement as 
to the necessity of the owner’s swearing an oath. 

31. As for the stray sheep (or goat), the scholars agree that someone who 
finds a stray sheep in a desolate place far from cultivation has the 
right to consume it, because the Prophet has said: “It is for you or 
your brother or the wolf.” They disagree on the question of his liability 
to the owner for its value. The majority of scholars says yes. Malik, 


12 This very likely includes things like mint and design. 
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however, in the best-known teaching related from him, says that he 
is not liable. 

This is again a question of liability, with Malik, at least according to one 
opinion transmitted from him, as the odd man out. See next semantic unit. 

32. Explanation of the kkilaf: 

The explanation is the contradiction between the evident meaning (of 
the kadltk) and the well-known basic tenet of the skarl’ak, as we said 
above, except that Malik here let the evident meaning win out and thus 
proceeded in accordance with the legal determination of the evident 
meaning. Again there is a conflict between the basic tenet of the law that 
says that one’s property is not licit (to anyone else) except if the owner 
agrees voluntarily (see semantic unit no. 22) and the evident meaning of 
the kadltk : “It is for you or your brother or the wolf.” Here Malik gives 
preponderance to the textual asl over a basic tenet of the law. 

33. He did not, in the same way, permit free disposal of things (because 
the language is very strong here) that had been subject to public noti¬ 
fication, after the initial year. In the same vein, there is another trans¬ 
mission from him that (the finder) is liable. 

This is a parallel case, in which Malik opted for the other solution. 
With regard to the Luqtak, after the one-year period of public notification 
had gone by without the owner claiming it, the Prophet had clearly said 
fa-sha’naka blka, “do with it as you like.” But here Malik did not apply this 
ruling of the Prophet, but preferred the basic tenet of property not being 
alienated without the will of the owner. Consistent with this, his teaching 
mentioned in no. 31 is contradicted (superseded?) here by disregarding 
the kadltk and making the Under, who consumed the Luqtak, liable. 

34. The same is true for any kind of food that does not last, if he is afraid 
that it might perish, if he leaves it untouched. 

In other words, foodstuffs that are likely to spoil can nonetheless not 
be touched by the finder, without his becoming liable to restitution to 
the owner. 

35. The quintessence ( taksll ) of the teaching of Malik among his students, 
with regard to this, is that it [the Luqtak] is of three kinds: 

1. one that will stay in the hand of the finder and for which he fears 
loss, if he leaves it in place, such as minted gold [or simply “cash,” 
‘ayn ,] and goods ['urud]\ 
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2. one that will not stay in the hand of the finder and for which he 
fears loss, if he leaves it in place, such as a sheep in a desolate 
place, or food that will spoil quickly; and 

3. one for which he will not fear any loss. 

36. As for (1), it is divided into three categories: 

(la) It happens to be insignificant and without importance, and its 
value cannot be determined. One knows that its owner will not 
seek it because of its paltriness. This, according to his opinion, is 
not subject to public notification, and it belongs to him who finds 
it. The asl in this is what is transmitted, namely that the Prophet 
passed by a date lying on the roadway and he said: “Were it not 
for the possibility that it is part of an intended alms-giving [lawla 
an takuna mina ’L-sadaqah], I would have eaten it.” He did not 
mention public notification with regard to it. Other objects in 
this category would be staves [ r asa] and whips [ sawt\ , although 
Ashhab preferred notification in these cases. 

(lb) It happens to be insignificant, but does have a value and a ben¬ 
efit. [No example!] There is no disagreement in the school that it 
is subject to public notification. There is disagreement concern¬ 
ing the time-span; some say “a year,” others “a few days.” 

(ic) It happens to be numerous [ katklr ] or has a (considerable) value. 
There is no disagreement on its being subject to public notifica¬ 
tion for a year. 

37. As for (2) [e.g., the sheep in a desolate area]: (The finder) may con¬ 
sume it, whether he be rich or poor. Is he liable for it? There are two 
transmissions on that, as already mentioned. The better known one is 
that there is no liability. There is disagreement in case he finds some¬ 
thing in a settled area that might spoil quickly. Some say: he is not 
liable; others say: he is. Some make a distinction between him giving 
it to charity (he is not liable) or consuming it (he is liable). 

38. As for (3), that’s a case like the camels, meaning that his choice con¬ 
cerning them is to leave them alone, because of the explicit text with 
regard to them. If he takes it, public notification becomes necessary. 
But the correct choice is to leave it. Some in the (Maliki) school say: 
This is generally true at all times ( huwa ‘amrnun ftjamVi azminah ); 
others say: This is only right at a time of justice ( Lnnama huwa ft 
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zamani ’l-’adl), at a time of non-justice the better choice is "picking it 
up” ( anna ’l-afdalafl zamani ghayri ’[-’adii ’Itiqatuha). 

39. As for liability for it [the found property] during the time of public 
notification, the scholars agree that he who picks up a thing and has 
witnesses testify to it with subsequent loss of the picked-up thing in 
his custody will not be liable. They disagree in case he does not have 
it witnessed. Malik, al-Shafi‘ 1 , Abu Yusuf, Muhammad b. al-Hasan say 
he is not liable, if he did not cause the loss (in lam yudayyi*), even if 
he did not have it (i.e., the iltiqat ) witnessed. Abu Hanifah and Zufar 
said: He is liable for it, if it perishes and he did not have (the picking 
up) witnessed. Malik and al-Shafi ‘1 justify their opinion (istadalla) by 
saying that the luqtah is a deposit ( wadi’ah ), and the omission of hav¬ 
ing the iltiqat witnessed does not change it from trust (amanah) to 
liability (daman). They say: ft is a wadVah on the basis of the hadlth 
of Sulayman b. Bilal and others, namely that he (the Prophet) said: 
“If its owner turns up, fine, if not, let it be a deposit with you.” Abu 
Hanifah and Zufar justify their opinion (istadalla) with the hadlth of 
Mutarrifb. al-Shikhkhir on the authority ofTyad b. Himar 13 who said: 
The Prophet said: Whoever picks up lost property, let him make two 
blameless people (dhaway ‘adlin) witness it; he should not hide (it) 
nor cause difficulty (layudit). And if its owner turns up, he has the 
greater claim to it. If not, then it is God’s property, He can give it to 
whomever he wants. 

40. The quintessence (tahsll) of the (Malik!) school regarding this is that 
the finder of lost property, according to Malik, if he picks it up, may 
have three motivations: 

(1) in order to snatch it away for himself (ightiyal), 

(2) in order to “pick it up” [in the legal sense], 

(3) neither nor. 

If he takes it in the way of iltiqat (no. 2), it is with him and its preser¬ 
vation and notification is incumbent upon him. If he returns it (to the 
place where he found it), after having picked it up, Ibn al-Qasim says: He 
incurs liability, while Ashhab says: He does not incur liability, if he returns 
it to its (exact) spot; if he returns it to another spot, he becomes liable 


See Juynboll: Encyclopedia of Canonical Hadith (see n. 10), 267b. 
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just as in the case of the wadi’ah. If he grabs it to keep it (icihd qabadaha 
mughtdlan) (no. 1), he is liable for it. However, this modus is known only 
from him (min qibaLikl). 

As for modus no. 3, that is like finding a garment and taking it, think¬ 
ing that it belongs to people nearby, in order to ask them about it. If they 
don’t know it and don’t claim it, then he may return it to where he found 
it, and he will not incur any liability by agreement among the adherents 
of Malik’s school. (41) Connected with this chapter is one problem that 
the scholars disagree about, namely the slave who uses up (yastahliku ) the 
object picked up (details omitted). 

2. Genres 

In what follows I would like to identify the “genres” that are employed in 
the Kitab al-luqtah of Ibn Rushd’s Bidayat al-mujtahid. 

A. Structuring the Discussion by Means of Disjunctions 

1. arkan 

Some passages serve to impose structure on the text (or parts of the text). 
Passage no. 1 divides the whole text into a section on the constituent ele¬ 
ments of the luqtah case and a section on the legal determinations sur¬ 
rounding the luqtah. This bipartite structure is not a given. The number 
of categories may be raised, as in the case of hibah “gift,” 14 where shurut 
“conditions” and anwa c “kinds” appear alongside arkan and ahkdm, or an 
entirely different system may be used, as in the case of sariqah “theft.” 15 
Here the author starts with the following issues: (1) the Qur’anic punish¬ 
ment ( hadd ) for theft; (2) the conditions of the stolen object that make 
said punishment necessary; (3) the characteristics of the thief who is sub¬ 
ject to said punishment; (4) the punishment itself; and (5) how this crime 
is established (to have taken place). In the case of luqtah, one could easily 
add to the arkan and ahkdm, e.g., by considering anwa c as another per¬ 
tinent category. In the hibah chapter, that category comprises “tangible 
gifts” ( hibat c ayn) and “gifts of work and time” ( hibat manfa c ah ). 16 Anwa c 
could clearly be applied to luqtah by considering the two large groups 


14 See Bidayat al-mujtahid ii, p. 591. 

15 See Bidayat al-mujtahid ii, p. 793 ff. 

16 See Bidayat al-mujtahid, ii, p. 596. 
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of lost property, jamad and hay aw an } 1 This is actually what the Hanafi 
scholar al-Kasani (d. 587/1191) does. 18 Why did Ibn Rushd refrain from 
doing this? Possibly, the hadlth al-luqtah of Zayd b. Khalid al-Juhani (see 
unit no. 11), which is considered sound, had been around long enough to 
lend uniformity to the various types of Luqtah. However, the distinction 
jamad-hayawan is clearly introduced when the Luqtah. is discussed as a 
constituent element of the iLtiqat process (see unit no. 11). 

When, in no. 2, Ibn Rushd enumerates the constituent elements ( iLtiqat, 
multaqit, Luqtah), one might try to find out if he left anything out. The only 
possible rukn that comes to mind is the owner of the lost property. But he 
is not really part of the actual “picking up”; his legal role is restricted to 
retrieving his property, by identifying it (and possibly swearing an oath), 
and to being awarded liability payments, in case his property perished 
(with exceptions). 

2. The quintessence ( tahslL ) of Malik’s teaching with regard to the kinds 
of Luqtah (see nos. 35-38): 

(1) it will stay in the finder’s hand and he fears loss for it, if he does not 
pick it up (such as cash or goods); 

(a) of insignificant value, not subject to notification, belonging to the 
finder (based on the hadlth of the date); 

(b) Low value, but does have a benefit. No example given. Subject to 
notification, either for the regular one-year period, or “for a few 
days” (!). 

(c) It is numerous or valuable. Notification is necessary. 

(2) it will not stay in the finder’s hand and he fears loss for it, if he does 
not pick it up (such as a sheep in a desolate place or food that will 
spoil quickly); 

(3) he fears no loss for it. This refers to the camel. They should be left 
alone; if they are not, notification becomes necessary. 


17 It is interesting to note that Ibn Hazm (d. 456/1064): (al-Muhalla, ed. Ahmad 
Muhammad Shakir, rev. ed., Beirut: Dar Iliya’ al-turath al-‘arabi 1418/1997), usually keeps 
luqtah. “found object” and dallah “stray animal” apart; he even adds abiq “fugitive slave” 
as a further category to the chapter titled Kitab al-luqtah wa-'l-dallah wa-'l-abiq (vol. ix, 
69-81). 

18 al-Kasani, ‘Ala’ al-Dm Abu Bakr b. Mas'ud (d. 587/1191): BadaT al-sana’i' ft tartib 
al-sharaT, ed. ‘All Muhammad Mu'awwad & ‘Adil Ahmad ‘Abd al-Mawjud (Beirut: Dar 
al-Kutub al-'Ilmiyya 1997), viii, 326-337, here p. 326. 
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2. The Quintessence (tahsil) of the Maliki School with Regard to the 
Intentions of the Finder is as Follows (See no. 40) 

He picks it up 

(1) in order to snatch it away for himself ( ightiyal ); 

(2) in order to “pick it up” in the legal sense; or 

(3) none of the above. 

In the first case, he is liable for it, though this modus is known only to 
himself. 

In the second case, preservation of the object found and its public noti¬ 
fication are incumbent upon him. If he returns it to the spot where he 
found it, he is liable for it according to Ibn al-Qasim; according to Ashhab 
he is not liable, if he returns it to the exact spot. If he returns it to another 
spot, he becomes liable. 

In the third case, it is like finding a garment and checking the neighbor¬ 
hood to see if anyone claims it. If not, he may return it to the place he found 
it, and he will not incur any liability, according to the Maliki school. 

B. The Legal Determination of a Specific Action is Debated 

1. The iltiqat is 

(a) “recommended” 19 by two of the eponymous school-heads, Abu 
Hanifah and al-ShahT (reason: a general principle of the law: it is 
incumbent on every Muslim to preserve the property of his fellow 
Muslim). See no. 3. It is 

(b) “reprehensible.” This is the opinion of the two remaining epony¬ 
mous school-heads, Malik and Ahmad b. Hanbal. See no. 4. There 
are two reasons: a hadlth of the Prophet, thus a textual proof ( nass ): 
dallatu ’l-mu 1 mini harqu 'l-nar, and a general consideration with 
regard to the multaqit, that he may not be up to the task expected 
from him. See no. 5. 

(c) “obligatory.” No representative of this opinion nor any reason is 
mentioned. See no. 7. 

2. The eligibility of a slave or a sinner to act as a multaqit (and thus as a 

wally) has been answered both ways by al-ShahT: the negative stance 


19 at-afdal, not the regular technical term. 
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is based on the conditions for wilayah, the positive one on the “lack 
of specificity” (‘ umum ) of the luqtah hadlths, i.e., they do not list who 
can and who cannot perform the legal act of picking up a lost object. 
See no. 10. 

3. Disagreement about the rich person: Malik and al-Shafi ‘1 say he can 
spend/consume the found property, after the notification period has 
ended without result, thus contradicting themselves (see no. 14), but 
creating one rule for all; Abu Hanifah says he can only use it as alms. 
Malik and al-Shafi ‘1 point out the “lack of specificity” ( ‘umum) in the 
hadlth al-Luqtah ; the Prophet did not distinguish between rich and 
poor. The two of them also point to another hadlth (in al-Bukhari and 
al-Tirmidhi, on the authority of Suwayd b. Ghafalah), which, after an 
abnormal multi-annual notification period without the owner claim¬ 
ing his property, ends with the Prophet’s saying: fa-’stamt'C biha “then 
enjoy it!” (or, in a variant of this hadlth: fa-’stanfiqha “then spend it for 
yourself!”). See nos. 15, 20, and 21. 

4. A lone voice, al-Awza'i, says that, if the find amounts to a lot of money, 
the rich man will put it in the state treasury. See no. 17. 

5. Explanation of the khitaf : the evident meaning of the hadlth al-Luqtah 
(the one transmitted by Zayd b. Khalid al-Juhani as well as the one 
transmitted by Suwayd b. Ghafalah) is that, with the failure of the 
owner to claim his lost property, said property turns from possession 
into property for the finder; this is contradicted by the basic tenet of 
the Law that the property of a Muslim cannot become someone else’s 
property, unless the original owner agrees voluntarily, which naturally 
is not possible, since the owner is unknown and not available. Those 
who let the basic tenet prevail over the evident meaning of the hadlth 
allow only that the finder give the found property away as alms, with 
the additional proviso that he be liable for it to the owner, should the 
latter reappear and not approve of the alms-giving. Those who let the 
evident meaning of the hadlth prevail would have to assume that it is 
an exception to the rule. In this case a middle ground ( man tawassata) 
is mentioned, which seems to imply that, after the notification period 
has lapsed without a claim on the part of the owner, the finder can 
freely dispose of the object found as he sees fit; however, in case it is 
cash, he is liable for restitution to the owner. See nos. 22-25. 

6. Identification of the owner of the lost property. All agree that the claim¬ 
ant must know the description of the purse and the purse-string. They 
disagree about the necessity of bayyinah (“evidence” = witnessing). 
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Malik: He proves his claim by circumstantial evidence (‘ alamah ); no 
“evidence” is needed. Abu Hanifah and al-Shafi‘i: He does not prove his 
claim except by evidence. 

7. Explanation of the khilaf: There is a contradiction between the basic 
tenet (as/ [al-shar’]), namely the stipulation of testimony for the cor¬ 
rectness of a claim, and the evident meaning of the hadlth. Those who 
make the basic tenet prevail cannot dispense with the testimony, while 
those who make the evident meaning of the hadlth prevail see no need 
for it. The awkwardness of having the zahir of the hadlth supersede 
a generally acknowledged principle of the Law is removed by giv¬ 
ing it a different interpretation: Rather than saying that i'rif ‘ifasaha 
wa-wika’aha serves the identification of the rightful owner, one under¬ 
stands it as insuring that the finder identifies it among a plethora of 
purses he may have in his home. Since both interpretations are pos¬ 
sible (ihtimdl), one has to resort to the basic tenet, since basic tenets 
of the Law cannot be annulled by merely possible interpretations. See 
nos. 26-29. 

C. Legal Opinions Attributed to Companions of the Prophet 

Tracing a legal opinion back to Companions should be constituted as a 
separate genre. In no. 4, they are two famous ones, fbn ‘Umar and fbn 
al-‘Abbas, who are, as it were, precursors of Malik and Ahmad b. Hanbal 
in espousing the notion that the iltiqat is “reprehensible.” In no. 16, the 
Companions ‘All and fbn al-‘Abbas as well as some unnamed Lab ids are 
precursors of Abu Hanifah with regard to his opinion that the rich person 
can use the found object, after the period of public notification has ended, 
only for the purpose of alms-giving. In no. 18, the opinion of Malik and 
al-Shafi‘i that the rich man is allowed to consume/spend the Luqtah, after 
the notification period has ended without result, is also ascribed to the 
Companions ‘Umar, fbn Mas'ud, fbn ‘Umar, and ‘A’isha. 

D. Various Interpretations of a nass 

1. The enigmatic dallatu ’l-mu’mini harqu ’l-nar “The stray animal of the 
believer (may lead to) burning in Hell” is understood by those who 
advocate the reprehensibility of the iltiqat as referring to any act of 
“picking up” the sheep (goat), while those who opt for the iltiqat as “rec¬ 
ommended,” understand it as taking the object found (here the stray 
animal) for personal consumption rather than for safeguarding it and 
notifying the public of the find. See no. 6. 
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E. The Sociopolitical Situation that Would Influence the Decision 
of the Finder, Whether or Not to Pick Up the Lost Object 

1. In order to safeguard the lost property, the finder has to consider, 

(a) whether or not the government (imam) is just (‘tid'd vs.ja’ir), and 

(b) whether or not the population around the place where the lost 
property is found is trustworthy (ma’munun vs. ghayr ma’munlri). This 
results in six possible situations and solutions. See no. 8. 

2. A similar consideration is proffered with regard to the stray camel. 
Some Malikls say that the rule of letting it fend for itself is true at all 
times; others say: This is only right at a time of justice ( innama huwa ft 
zamani ’l- c adl); at a time of non-justice, the better choice is “picking it 
up” (anna 'l-afdala ft zamani ghayri ’l- : adli ‘Itiqatuha). See no. 38. 
Outside the Bidayat al-mujtahid, similar notions may be found. 20 

These include al-SarakhsTs comments: 

If a man finds a stray camel, he should take it, in order to make it 
known, and he should not leave it to go to ruin, according to our 
opinion. Malik says that leaving it is more appropriate, because of 
the well-known hadlth that the Prophet was asked about the stray 
sheep (or goat), and he said: It is for you or your brother or the 
wolf. Then, when he was asked about the stray camel, he became 
irate, until his cheeks became red, and he said: What do you have 
to do with it? It has its own shoes and waterskin, it will go down 
to the waterhole and will browse [the leaves of] the trees, until 
its owner finds it. According to our opinion, its interpretation is 
that this was at the beginning [of Islam], because at that time the 
preponderance was with the people of righteousness and probity 
(ahl al-salah wa-l-khayr), so no traitorous hand would reach out 
for it [i.e., the camel], if the finder left it behind; however, in our 
times the finder is not safe from a traitorous hand reaching out to 
it, after he has left. 21 


20 al-Sarakhsi: ai-Mabsut (Cairo: Matba'at al-Sa‘adah n.d.), p. 11, 1 .1 f. 

21 Ibid p. 11, 1 .1 ff. 
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F. “Geographical"Factors Influencing the Picking-Up, i.e., 
the Legal Status of the Place Where the Lost Object is Found 

1. “Sacred” geography. 

(a) The area occupied by the pilgrims’ caravan (hajj). Here the lost 
object must not be picked up. Reason: The Prophet prohibited it 
(but the hadith is not adduced). See no. 9. 

(b) The haram of Mecca. The lost object is to be picked up by, or for, 
a munshid (town-crier), who will make public notification of the 
find. Reason: A hadith of the Prophet, transmitted in two versions 
(“by” and “for”). See no. 9. 

2. En passant Ibn Rushd mentions another distinction, that between cul¬ 
tivated and uncultivated land (jamiru ’l-ardi wa-ghamiruha), but no 
legal argument is based on the distinction. See no. 11. 

Outside the Bidayat al-mujtahid, there are further “geographical” 
distinctions: 

(a) mahall mamluk vs. mahall ghayr mamluk, i.e., private vs. public 
lands. Al-Ramli (Shafi'i) says that luqtah can only occur on public 
land; on private land, the lost object would belong to the dhu ’l-yad 
“proprietor.” 

(b) Another distinction made by al-Ramli is the following: What some¬ 
one finds in a dar harb, where there are no Muslims, is ghanimah 
“booty,” if he is there without aman “safe-conduct,” and luqtah if 
he has aman. 22 

G. Subsumption of a Legal Action under a Larger Category of Actions 

1. Iltiqat is a wilayah “trusteeship,” the multaqit thus a waliy. As such he 
must be a free man ( hurr ), a Muslim, and of age ( baligh ). See no. 10. 
As mentioned there, al-Ghazzali has a clearer system of qualifica¬ 
tions (and their counterparts) for the waliy: muslim/kafir, hurr/raqiq, 
mukallaf/sabiy, and ‘ adl/fasiq. 

2. The luqtah is also subsumed under the category of wadVah “deposit.” 
This is based on a hadith on the authority of Sulayman b. Bilal and oth¬ 
ers that the Prophet said: in jd‘a sahibuha wa-illa fa-l-takun wadi’atan 


22 al-Ramli, Shams al-DIn Muhammad b. Ahmad al-Manufi al-Misri al-Ansari al-shahlr 
fc-’l-Shafi'I al-Saghlr: Nihayat al-muhtaj ji shark al-Minhaj [with] Hashiyat al-ShubramallisI 
[and] Hashiyat al-Maghribl al-Rashldl (Cairo: Mustafa al-Babi al-Halabl wa-Muhammad 
Mahmud al-Halabi 1386/1967), v, 426. 
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‘indaka “If its owner comes, fine, if not, let it be a deposit with you.” The 
deposit is a “trust” ( amanah ), and the amln is not liable for accidental 
loss of the deposit. 23 

The question of liability for the object found, should it perish during 
the notification period, is connected with the witnessing of the finder’s 
picking up the lost property. This latter problem strangely makes its 
appearance at a late stage in Ibn Rushd’s discussion of luqtah. All agree 
that, if duly witnessed, subsequent loss does not engender liability. If not 
witnessed, Malik, al-ShafiT, Abu Yusuf, and Muhammad b. al-Hasan say 
he is not liable, if he did not cause the loss (in Lamyudayyi “). Abu Hanlfah 
and Zufar say he is liable. 

Malik and al-ShafiT argue that the luqtah falls into the category of wadi’ah 
“deposit.” Abu Hanlfah and Zufar argue with the hadith on the authority 
of Tyad b. Himar, which states that the Prophet wanted the finder of lost 
property to have two blameless people ( dhaway ‘adlin ) witness ( ishhad ) 
the picking up; he should not hide (it) nor cause difficulty, and if its owner 
comes, he has the stronger claim to it; if not, it is God’s property to give to 
whomever He wishes (man-i ’Itaqata luqtatan fa-l-yushhid dhaway ‘adlin 
c alayha wa-layaktum wa-layu c nitfa-in ja’a sahibuhafa-huwa ahaqqu biha 
wa-illa fa-huwa main 'llahiyu’tlhi man yasha’u). See no. 39. 

H. A Scriptural 24 Text (nass) that Serves as an asl for the Whole Legal 
Complex at Hand 

1. The hadith of Zayd b. Khalid al-Juhanl, considered sahlh, is the basic 
text, as it contains (a) a definition of luqtah: either lost object or stray 
animal, camels excluded, with bovines categorized with camels accord¬ 
ing to al-ShafiT, with sheep and goats according to Malik (who is, 
however, vacillating between the two classifications; no explicit qiyas 
[between bovine and camel, or between bovine or sheep/goat] is men¬ 
tioned), and (b) indications as to procedure. See no. rr. 

I. General Agreement of Scholars 

r. There is general agreement that anything someone would care for 
should be subject to the one-year notification, unless it is a sheep or a 
goat. No objective value is mentioned. See no. 13. 


23 See Joseph Schacht: An Introduction to Islamic Law (Oxford: OUP 1964), 147,157. 

24 Here used to cover both qur’an and hadith. 
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2. An impressive array of legal scholars, consisting of the eponymous 
founders of the four important schools of law and in addition a num¬ 
ber of independent lawyers (or founders of smaller schools that did not 
survive) is in agreement that, after the one-year period of notification, 
the finder can spend or consume his find, if he is poor, or give it as 
alms, if he is rich. See no. 14. 

3. There exists a general agreement of the scholars, except for the 
Zahirites, that, if the rich man consumes/spends the object found, after 
the notification period, he is liable for it to the owner, should the latter 
return. See no. 19. 

J. Specific Malikl Positions and Disagreements 

1. In addition to the purse and purse-string, the claimant should know 
the condition ( sifah ) and the number ( c adad) of the coins (based on a 
longer variant of the kadith al-luqtah). See no. 30. 

2. Differences of opinion are delineated as to the legal consequences of 
the owner’s claiming ignorance and of giving a higher or lower number 
for the coins in the purse. See no. 30. 

3. In addition to the circumstantial evidence, is an oath required from the 
owner? fbn al-Qasim: no; Ashhab: yes. See no. 30. 

4. All agree that a stray sheep (goat) in a desolate place may be consumed 
by the finder, in accordance with the kadith. hiya laka aw li-akhlka aw 
li-’l-dh'Cb. See no. 31. 

5. They do not agree with regard to the finder's liability to the owner. 
Most say yes; Malik, in his better-known teaching, says no. Explanation 
of the khilaf: Clash between the basic tenet that someone’s property 
becomes somebody else’s property only if the original owner agrees 
voluntarily, and the evident meaning of the kadith. By going with the 
evident meaning of the kadith, Malik is not consistent, though. In the 
case of the unsuccessful period of public notification, the Prophet had 
clearly said fa-sha’naka biha, “do with it as you like.” But here Malik did 
not apply this ruling of the Prophet, but preferred the basic tenet of 
property not being alienated without the will of the owner. Consistent 
with this, his teaching mentioned in no. 31 is contradicted (superseded?) 
here by disregarding the kadith and making the finder, who consumed 
the iuqtak, liable. A parallel case is perishable foodstuffs: if the finder 
consumes them, he becomes liable to the owner. See nos. 31-34. 
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IS THERE SOMETHING POSTMODERN ABOUT USUL AL-FIQH ? 

IJMA\ CONSTRAINT, AND INTERPRETIVE COMMUNITIES 

Joseph Lowry 
I. Introduction 

A. The Vaguely Postmodern Premodern 

In this article I attempt to map Stanley Fish’s concept of interpretive com¬ 
munities on to discussions of consensus ( ijmd c ) and legal disagreement 
(khilafi ikhtild.fi) in premodern works of Islamic legal theory (usul al-fiqh). 
The goal of this attempt is to see to what extent the descriptions offered 
by Fish and by authors of works of usul al-fiqh. of the conditions of inter¬ 
pretive disagreement within a given community of interpreters exhibit 
similarities. I am not asking whether Fish’s theory adequately accounts for 
aspects of Islamic legal interpretation or Islamic legal theory, but rather 
comparing Fish’s theoretical account of legal interpretation with the theo¬ 
retical accounts of legal interpretation and legal disagreement offered by 
authors of premodern works of usul al-fiqh. 

On its surface, premodern Islamic legal theory can appear surprisingly 
postmodern: its recognition of interpretation as central to the legal enter¬ 
prise (interpretivism); its unembarrassed invocation of and reliance on 
Arabic literary theory and even poetics (law and literature); its careful 
assessment of the linguistic limits of communication (perhaps an implicit 
critique of linguistic formalism); its insistence on the provisional nature of 
legal interpretation (indeterminacy); and especially its theorizing of doc¬ 
trinal diversity (pluralism ). 1 

Still, the comparison I undertake here, between postmodern and pre¬ 
modern theories of legal interpretation, is hardly problem-free and I dwell 
on some of the various difficulties and distinctions that must be drawn 


1 Sherman Jackson has explored the possibilities of a postmodern critique of premod¬ 
ern usul al-fiqh in “Fiction and Formalism: Toward a Functional Analysis of Usul al-Fiqh," 
in Bernard Weiss, ed., Studies in Islamic Legal Theory (Leiden: Brill, 2002), 177-201 and Ashk 
Dahlen has searched for aspects of modernity and postmodernity in religious thought in 
post-revolutionary Iran in Islamic Law, Epistemology and Modernity: Legal Philosophy in 
Contemporary Iran (New York: Routledge, 2003) (focusing on ‘Abd al-Karim Surush). 
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below. It seems worthwhile, however, at the very least to explore what 
seem to me to be obvious surface congruences between Fish’s assertion 
that the practice of an interpretive community necessarily constrains 
interpretation and the usulis’ theoretical legitimation of the existence 
of legal disagreement among Muslim jurists qualified to engage in legal 
interpretation ( mujtakids ), and to ask whether there are deeper congru¬ 
ences to be discerned or whether such differences as there may be are 
instructive. 

Several matters require consideration before answers to these ques¬ 
tions can be offered. First, I explain in more detail why this undertaking 
seems justified. Second, some basic characteristics of postmodern thought 
and postmodern legal theory must be identified and acknowledged as fun¬ 
damentally different from key aspects of premodern Islamic legal thought 
and legal theory. Third, Fish’s ideas will require a more detailed and criti¬ 
cal evaluation before they can be weighed against premodern discussions 
of ijma’. After these preliminaries, the analysis will focus on two specific 
questions that are dealt with in discussions of ijma’ in works of usul al- 
fiqh : whether a settled constellation of legal disagreement may (or must) 
be reduced to unanimity, and whether a settled constellation of legal 
disagreement may (or may not) expand. These two issues will serve as 
test cases for understanding approaches to legal disagreement adopted 
by different usul al-fiqk authors since these issues directly implicate the 
ontological status of khilaf as positive law. 

Readers will probably not be surprised to learn that there are substan¬ 
tial differences between Fish and usul al-fiqh. Although Islamic legal theo¬ 
rists assert the existence of an interpretive community of authoritative 
jurists who may legitimately disagree among themselves, usul al-fiqh. dis¬ 
course remains suffused with foundationalist rhetoric, even among those 
authors who exhibit a markedly liberal attitude toward legal disagreement 
in their discussions of the above two test cases. On the other hand, per¬ 
haps the diversity and non-definitive epistemic status of their theorizing 
about legal interpretation and legal disagreement in general suggests a 
higher-order pragmatism, between legal doctrine and theology, in light of 
which all their claims for certainty should be viewed. 

B. Ijma c and Community Constraints on Interpretation 

The idea that multiple exercises of legal interpretation focused on the 
same legal question may reach different results and yet be valid and even 
legally binding is especially prominent in discussions of ijtihad (legal 
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interpretation ). 2 I will examine this idea as it appears in discussions of 
ijmd\ however, where the issue of legal unanimity and the mechanics of 
legal disagreement are discussed in terms of the community of qualified 
jurists rather than, as in the case of ijtihad, in terms of individual exercises 
of legal interpretation . 3 The doctrine of ijma c might seem an unpromising 
subject for these purposes since it appears to assert the pure univocal- 
ity of the Muslim ummak, the dream of a primeval community without 
difference. But it is not really a new idea to view ijma 1 as a concept that 
legitimates legal disagreement, its claim to describe (and maybe promote) 
actual consensus on doctrine notwithstanding . 4 Some premodern Muslim 
legal theorists expressly state that consensus embraces instances of legal 
disagreement , 5 and this aspect of ijmd c has been emphasized in modern 
scholarship. Certain of George Makdisi’s formulations in regard to the 
function of ijma c suggest that ijma’ is really constituted by its opposite, 
khilaf, legal disagreement. Although Makdisi acknowledges a strong urge 
in the direction of forming consensus , 6 he also recognizes that Islamic legal 


2 Al-ZarkashI, for example, says that ijtihad is used only for those legal problems whose 
answers are disputed ( amma [al-masd‘i[] allati yasugh fiha [al-ijtihdd] fa-hiya al-mukhta- 
laf fiha). Badr al-Din al-Zarkashi, al-Bahr al-muhit fi usul al-fiqh, 4 vols., ed. M.M. Tamir 
(Beirut: Dar al-Kutub al-‘llmlya, 2000), iv, 527. That is, ijtihad is, by definition, only used 
for matters already characterized by legal disagreement. 

3 It has been recognized that the problem of legal disagreement forms a link between 
the discussions of ijma' and ijtihad in works of usul al-fiqh. Khilaf is, after all, nothing more 
than the conflicting results of ijtihad that bar consensus. The fundamental discussion, as 
for much of usul al-fiqh, is still Aron Zysow's “The Economy of Certainty: An Introduction 
to the Typology of Islamic Legal Theory” (Ph.D. dissertation, Harvard, 1984), chs. 3 and 
5. See also Eric Chaumont, “ ‘Tout Chercheur Qualifie Dit-Il Juste?’ La Question Contro- 
versee du Fondement de la Legitimite de la Controverse en Islam,” in Alain Le Boulluec, 
ed., La Controverse Religieuse et ses Formes (Paris: Cerf, 1995), 11-27, at 12; an d Norman 
Calder, focusing on al-ShafiT, “Ikhtilaf and Ijma ' in ShafiTs Risalah," Studia Islamica 58 
(1984), 55-81. Both trace the issue back to al-ShafiTs Risalah. I discuss al-ShafiTs views in 
my Early Islamic Legal Theory: The Risala of Muhammad ibn Idris al-Shafi’ (Leiden: Brill, 
2007) in chs. 5 and 7 (in the latter esp. at 350-356). For the theoretical treatment of legal 
disagreement among Imami Shiites, see Robert Gleave, “Intra-Madhhab Ikhtilaf and the 
Late Classical Imami Shiite Conception of the Madhhab,” in P. Bearman, et al., eds., The 
Islamic School of Law: Evolution, Devolution, and Progress (Cambridge: Harvard University 
Press, 2005), 126-146. 

4 Al-Zarkashi defines it as “the agreement of the mujtahids of Muhammad’s community, 
after his death, on a case, in regard to some matter or another, in a given epoch” ( ittifaq 
ummat Muhammad ba‘d wafatihi fi haditha ‘ala amr min al-umiir fi 'asr min al-a’sar). 
Al-Bahr al-muhit, iii, 487. 

5 See below, at, e.g., n. 63 (Ibn ‘Aqil). 

6 It was, he says, “the goal to be achieved.” The Rise of Colleges: Institutions of Learn¬ 
ing in Islam and the West (Edinburgh: Edinburgh University Press, 1981), 112. This urge is 
also emphasized, in different contexts, by Wael Hallaq, A History of Islamic Legal Theories: 
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literature consisted overwhelmingly of records of legal disagreements— 
not of instances of actual consensus . 7 Moreover, it was the duty of schol¬ 
ars to prevent the formation of consensus if they believed that alternative 
views (their own, for instance) had merit . 8 Thus, the high value placed on 
unanimity was counterbalanced by a strong incentive to dissent, reflecting 
the paradox that the insistence on getting God’s law right led to the sanc¬ 
tioning and even encouragement of legal disagreement. So, although Mus¬ 
lim legal theorists’ discussions of ijma c focus heavily on the mechanics and 
meaning of agreement, the delineation of conditions of actual consensus 
seem largely if not entirely aspirational, even when they discuss the Com¬ 
panions, the Successors, the inhabitants of early Islamic Medina (or other 
important metropoles), the four orthodox khulafa’, or the Prophet’s family, 
all plausible sites of actual consensus . 9 This fact suggests that the idea of 
unanimous agreement serves a mostly symbolic or theological (or ideolog¬ 
ical) function . 10 Moreover, because actual consensus was rare and, as the 
usul authors point out, not even thought binding when achieved among 
the aforementioned subgroups of major legal authorities, the mechan¬ 
ics and meaning of disagreement had to be confronted and theorized. 
Indeed, because the Islamic legal enterprise was in important respects 
scholarly, individualistic, and (perhaps) not necessarily connected with 
mechanisms of actual adjudication and coercion, the discussions of legal 
disagreement and interpretive diversity under the rubric of ijmd c offer an 
important window into the Islamic legal imagination . * 11 


An Introduction to Sunni usul al-fiqh (Cambridge: Cambridge University Press, 1997), 136- 
137 and 202-205. 

7 Rise, 112. 

8 Rise, 106. 

9 These are the main subgroups of the ummah considered by al-Zarkashi, al-Bahr 
al-muhit, iii, 525-536. 

10 My argument in this essay, which is tentative and exploratory, should not be con¬ 
fused with the claim that ijma‘ is some kind of dark matter that mysteriously holds the 
universe of the fiqh together, a view proposed, for example, by Snouck Hurgronje and oth¬ 
ers, and that has been convincingly refuted by Zysow, “Economy,” ch. 3, esp. 198-199. 

11 It should be noted that Islamic law is not the only legal system from Late Antiquity 
characterized by legal diversity. Both Roman and Rabbinic law exhibit considerable doctri¬ 
nal diversity, and at least Rabbinic law is often highly self-conscious of its own pluralism. 
See, e.g., C. Hezser, “Roman Law and Rabbinic Legal Composition,” in The Cambridge Com¬ 
panion to the Talmud and Rabbinic Literature (Cambridge: Cambridge University Press, 
2007), 144-163. 
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II. Postmodernism and Usul Al-Fiqh: 

Distinctions and Doubts 

A. Postmodernism and Usul Distinguished 

Although usul al-fiqk offers rich and sophisticated theoretical accounts 
of many aspects of legal interpretation, there remain fundamental differ¬ 
ences between the assumptions and goals found in premodern Islamic 
legal theory and postmodern thought about interpretation in general and 
law and legal interpretation in particular. I now outline, in an exemplary 
rather than an exhaustive way, some key points in which Islamic legal 
theory differs fundamentally from postmodern thought. 

• Premodern Islamic legal thought is undeniably foundationalist: the law 
has a unitary, metaphysical origin; this origin is good; it is often asserted 
that there is only one correct answer to legal questions and even legiti¬ 
mations of interpretive pluralism could be understood to confirm the 
existence of a single correct answer; unlike postmodern thought, there 
is no complex and playful critique of traditional metaphysics . 12 

• Premodern Islamic legal thought is at least partly formalist, in the sense 
that objectively correct answers to legal questions are presumed to be 
related somehow to, and sometimes compelled by, linguistic features of 
Arabic; conversely, there is no interest in emphasizing that texts exhibit 
“an indeterminate state of endlessly deferred meanings and unresolved 
conflicts,” or in showing how the assertion of the naturalness of a par¬ 
ticular meaning involves a certain interested arbitrariness which is 
often related to a sinister, unspoken set of exclusions . 13 

• Premodern Islamic legal thought is happily elitist, not only is usul al-fiqh 
a “prestige science,” but by the time of our earliest preserved works of 


12 Many jurists did hold that merely probable answers were the goal of legal interpreta¬ 
tion, a view labeled “infallibilisim” by Zysow. But this view does not necessarily undermine 
their ultimately foundationalist view of the law since it remained possible to distinguish 
between the subjective situation of the interpreter and the existence of an objectively 
correct answer. For an overview of varieties of infallibilisms see Zysow, “Economy,” 
ch. 5, esp. 463-476; see also Birgit Krawietz, Hierarckie der Rechtsquellen im tradierten 
sunnitischen Islam (Berlin: Duncker & Humblot, 2002), 336-353. 

13 The quotation is from Dahlen, Islamic Law, Epistemology and Modernity , 99. Jack- 
son argues that mature usul al-fiqk exhibits what he calls “classical linguistic formalism.” 
“Fiction and Formalism,” 185-194. I have proposed that the failure of the promise of the 
usulls’ formalism may be part of what makes them interesting as legal theorists. “Some 
Preliminary Observations on al-Safl and Later Usul al-Fiqh: The Case of the Term bayan," 
Arabica 55 (2008), 505-527. 
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usul aL-fiqh (say, the latter half of the 10th c. and certainly thereafter), 
religious thought is not seeking (in general) to undermine hierarchies 
(though it might have done so in earlier periods); nor is it interested in 
pointing out hidden strategies of textual repression, or in unmasking 
oppositions that conceal brooding, metaphysical omnipresences that 
reinforce authoritarian political structures or ideologies of domination, 
and so on . 14 

• Works of Islamic legal theory generally portray legal Interpretation as a 
purely intellectual undertaking: even though the close interdependence 
of Islamic legal interpretation ( ijtihad ) and adjudication ( qada’) have 
recently been asserted , 15 Islamic legal interpretation is described as an 
exercise in textual interpretation and reasoning mostly unconstrained 
by real-world problems of courtroom adjudication. 

• The general ‘social’ concerns of postmodern thought are wholly absent 
from premodern Islamic legal thought: issues of class, race, sex, sexual 
orientation, and so on, as formulated in (post)modern times, are of 
little or no concern to premodern Muslim jurists and certainly do not 
drive premodern Muslim jurists to develop strategies for, for example, 
‘unreading patriarchy .’ 16 

• The specific postmodern criticisms of the legal system are wholly absent 
from usul al-fiqh: postmodern criticism of (especially) the American 
legal system aims to show that widespread indeterminacy, philosophi¬ 
cal incoherence, and ideological masking of relations of power inhibit 
the realization of substantive justice; Muslim jurists, overwhelmingly, 
are not interested in a wholesale overturning of the institutions that 
constitute premodern Islamic legal systems, and their own notions of 
substantive justice likely diverge in all kinds of ways from those of post¬ 
modern legal thought . 17 


14 The quoted phrase is from Bernard Haykel in the “Alta Discussion,” in Weiss, ed., 
Studies in Islamic Legal Theory, at 402. Postmodernism is of course also a kind of intel¬ 
lectual elitism. 

15 Notably, Wael Hallaq, The Origins and Evolution of Islamic Law (Cambridge: Cam¬ 
bridge University Press, 2005) and David Powers, Law, Society, and Culture in the Maghrib, 
1300-1500 (Cambridge: Cambridge University Press, 2002). 

16 For Derrida, deconstruction, for example, was “an ultimately political practice, an 
attempt to dismantle the logic by which a particular system of thought, and behind that a 
whole system of political structures and social institutions maintains its force.” Thus Terry 
Eagleton, Literary Theory: An Introduction (Minneapolis: University of Minnesota Press, 
1983), 148 (emphasis in original). 

17 The postmodern attraction of indeterminacy, for example, as a tool for analyzing 
judicial decisions and revising judicial practice is partly political: “The notion that it is 
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By offering these quick and simple summaries of some important differ¬ 
ences between premodern Islamic legal thought and postmodern ideas 
about law and interpretation, I am not trying to brand the Islamic legal 
tradition as fossilized, hopelessly antiquarian, or reactionary, but only 
attempting to avoid anachronism. Indeed, one goal of this essay is to high¬ 
light the sophisticated strategies of and possibilities within Islamic legal 
thought for coping with ambiguity, diversity, and uncertainty. Still, what 
might be called the ‘critical’ concerns of postmodernism cannot easily be 
subtracted from postmodernism any more than they can easily be read 
into usuL al-fiqk. 

My invocation above of Stanley Fish, postmodernism, and postmod¬ 
ern legal thought calls for some further distinctions. By postmodern legal 
thought I am referring primarily to the so-called Critical Legal Studies 
movement (CLS). CLS uses tools of postmodern thought to reinterpret 
and critique aspects of the Anglo-American legal system, and is inspired 
by the early 20th-century legal realist movement and, as its name sug¬ 
gests, by critical theory as elaborated by members of the Frankfurt school . 18 
Stanley Fish, to the extent that his ideas about interpretation are anti- 
foundationalist, certainly belongs to postmodernism, and his critique of 
foundationalism in contemporary American legal thought makes him 
a postmodern legal thinker, but he is not part of CLS. Whatever Fish’s 
politics, his ideas about legal interpretation are not (overtly) aimed at 
remedying social inequities perpetuated by the American legal system. 
In addition, his critique of foundationalism does not equate, as it does 
for many postmodern thinkers and for CLS, with a strong belief in, or 
strategic commitment to, indeterminacy (as we will see). Although Fish 
shares some general assumptions with the adherents of Critical Legal 
Studies, his principal goal in the writings examined for this essay, stated 
in very general terms (and as I read him), is to describe the relationship 
between interpretation and constraint. CLS, by contrast, seeks, through 
a partly-philosophically inspired immanent critique of judicial decisions, 
to lay bare the contingent nature of legal reasoning in order to unmask 


possible to achieve radical results working with the existing body of legal doctrine— 
because the seeming constraints are illusory—has powerful attraction for those commit¬ 
ted to social change...” Lawrence Solum, “On the Indeterminacy Crisis: Critiquing Critical 
Dogma,” University of Chicago Law Review 54 (1987), 462-503, at 497. 

18 Solum, “Indeterminacy Crisis," at 468, 495-496; see also Jackson, “Fiction and For¬ 
malism,” 181-185. 
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power relationships and so initiate a radical transformation of the Ameri¬ 
can legal (and political-economic) system . 19 

B. Usui of Fish 

For present purposes, it is most useful to think of Fish as attempting 
to get beyond what he views as a false dichotomy between objectivism 
and relativism . 20 There are, he says, in regard to legal interpretation, two 
groups, “those who believe that interpretation is grounded in objectivity 
and those who believe that interpreters 21 are, for all intents and purposes, 
free.” Both positions are, however, according to Fish, “fallacies,” one “of 
pure objectivity and [one] of pure subjectivity .” 22 In regard to the first 
of these two fallacies, Fish holds that disputes about the interpretation 
of a text cannot be resolved by appealing to the text. This is because the 
text does not stand outside, or above, readers’ assumptions about it: No 
pre-interpretive apprehension of the text is possible since the text itself is 
constituted in the first place by assumptions about its nature, goals, inten¬ 
tions, genre, and so on. Every interpretive decision will therefore 

rest on [an] assessment of the situation as it has developed; but that assess¬ 
ment will itself be an act of interpretation which will in turn rest on an 
interpreted understanding of the enterprise in general. 23 


19 As Roberto Unger puts it, “The critical legal studies movement has undermined the 
central ideas of modern legal thought and put another conception of law in their place. 
This conception implies a view of society and informs a practice of politics,” and “The 
constructive outcome of our critique of objectivism is to turn us toward the search for 
alternative institutional forms of the available institutional ideals, most especially the 
market and the democracy. The chief medium in which we pursue this quest is deviation- 
ist [legal] doctrine itself, including the historical and analytic criticism of received legal 
conceptions.” “The Critical Legal Studies Movement,” Harvard Law Review 96 (1982-1983), 
561-675, at 563 and 583 

20 The following summary of Fish’s views comes from his book Doing What Comes Nat¬ 
urally: Change, Rhetoric, and the Practice of Theory in Literary and Legal Studies (Durham: 
Duke University Press, 1989). Fish is not alone in his attempt to steer a course between 
objectivism and relativism, a goal that he may he seen to share with the likes of Richard 
Rorty, Hans-Georg Gadamer, and others. See Richard Bernstein, Beyond Objectivism and 
Relativism: Science, Hermeneutics, and Praxis (Philadelphia: University of Pennsylvania 
Press, 1985), 8-16. 

21 “Working on the Chain Gang: Interpretation in Law and Literature,” in What Comes 
Naturally, 87-102, at 87. 

22 “Working on the Chain Gang,” 88. 

23 “Working on the Chain Gang,” 91. In this essay, Fish critiques a metaphor for legal (or 
rather judicial) interpretation developed by the noted legal philosopher Ronald Dworkin 
in which several authors compose a chain novel. Dworkin seems to assume that the earlier 
writers will have more latitude in deciding the direction of the plot than later authors. 
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One important consequence of this view is that Fish is self-consciously 
(even militantly) anti-formalist: 

The meaning of a sentence is not a function of the meaning of its constituent 
parts;... meaning cannot be formally calculated, derived from the shape of 
marks on a page;... there is no such thing as literal meaning,... a mean¬ 
ing that because it is prior to interpretation can serve as a constraint on 
interpretation. 24 

Thus, meaning is not “a formal fact” for which “one could devise a method 
for ‘reading it off.’ ” 25 The primary focus of interpreters, argues Fish, is 
anyway not the text but the author’s intentions. It is not the case, how¬ 
ever, that such intentions or evidence of such intentions “can themselves 
be regarded as a new (and higher) set of formal facts, a new text whose 
meaning can now be read off .” 26 Just like a text, an intention is “character¬ 
ized by... the necessity of interpretive work .” 27 

Fish sees formalism as symptom of a pernicious foundationalism, 
“a notion of truth as something independent of local, partial perspec¬ 
tives ... whose availability makes plain language at once possible and 
essential [in order to] assure order that is principled, based not on the 
accidents of history and culture, but on the essence of enduring values .” 28 
Fish’s critique of formalism and foundationalism is not confined to the 
realm of textual interpretation, but extends to the political, since asser¬ 
tions of both positions involve exercises “of power in relation to the put¬ 
ting in place of constraints .” 29 

Although Fish denies the existence of textual (or linguistic) con¬ 
straints on interpretation, he does not argue that interpreters are uncon¬ 
strained; rather, he locates the constraints on interpretation elsewhere, 


Fish objects that all the authors are equally constrained by their interpretive assumptions 
about novels and novel-writing and that none of them is more or less free, or for that 
matter more or less constrained, in the way Dworkin suggests. See Ronald Dworkin, Law’s 
Empire (Cambridge: Belknap Press, 1986), at, e.g., 232, where he suggests that some inter¬ 
pretations will be eliminated simply by the fact that one is farther along in the chain novel 
and therefore more constrained by what has gone before. Fish is responding to the first 
version of this idea offered by Dworkin in “Law as Interpretation,” University of Texas Law 
Review 60 (1981-1982), 527-550, esp. at 541-546. 

24 “Introduction: Going Down the Anti-Formalist Road,” in What Comes Naturally, 1-33, 
at 4 (emphasis in original). 

25 “Anti-Formalist Road,” 7. 

26 “Anti-Formalist Road,” 7. 

27 “With the Compliments of the Author: Reflections on Austin and Derrida,” in What 
Comes Naturally, 37-67, at 43-44. 

28 “Anti-Formalist Road,” 5 (emphasis in original). 

29 “Anti-Formalist Road,” 5 (emphasis in original). 



294 


JOSEPH LOWRY 


in communities of interpretation. Fish offers the interpretive commu¬ 
nity as the source of interpretive authority (rather than the text or the 
unconstrained interpreter of the text), as a way of accounting both for 
the existence of interpretive agreement (as though formalism were valid) 
and interpretive disagreement (as though individual interpreters were 
free to go their own way). Such an interpretive community embodies or 
comprises 

a point of view or way of organizing experience that shared individuals in 
the sense that its assumed distinctions, categories of understanding, and 
stipulations of relevance and irrelevance were the content of the conscious¬ 
ness of community members who were therefore no longer individuals, but, 
insofar as they were embedded in the community’s enterprise, community 
property. 30 

By “the community’s enterprise” is meant the particular context of a given 
interpretive community’s practice: “Interpretive communities are no more 
than sets of institutional practices .” 31 Interpreters, precisely because they 
are embedded in such communities, are always constrained: 

perception is always conventional—prestructured by categories... that are 
public and communal rather than individual and unique—[in such a way 
that] perception can never be arbitrary. 32 

That is, 

as a fully situated member of an interpretive community, be it literary 
or legal, you “naturally” look at the objects of the community’s concerns 
with eyes already informed by the community imperatives, urgencies, and 
goals... your first glance at [the] text will be informed by that interpretive 
disposition (indistinguishable from what you think, in advance, the text is 
for and also from what you take to be your relation to it). 33 

This understanding of the inescapable embeddedness of all inter¬ 
pretive activity leads Fish to reject the idea that texts could be truly 
indeterminate: 

the question “is everything then indeterminate?” loses its force... there is 
no subjectivist element of reading because the observer is never individual 
in the sense of unique or private, but is always the product of the categories 


30 "Change,” in What Comes Naturally, 141-160, at 141. 

31 "Change,” 153. 

32 “Why No One's Afraid of Wolfgang Iser,” in What Comes Naturally, 68-86, at 83. 

33 “Don’t Know Much About the Middle Ages: Posner on Law and Literature,” in What 
Comes Naturally, 294-311, at 303 (emphasis in original). 
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of understanding that are his by virtue of his membership in a community 
of interpretation. 34 

This is how Fish disposes of the second fallacy noted above, of pure sub¬ 
jectivism. More generally, the notion of interpretive communities allows 
Fish, as noted, to account for the simultaneous existence of inconsistent 
interpretations within the same interpretive enterprise, and this aspect 
of his account of interpretation is what makes it potentially relevant to 
understanding ijma c and its counterpart, khilaf. 

It will be useful to give a simple but illustrative example of Fish’s ideas 
in action. One important and immediate aspect of the constraints aris¬ 
ing out of being enmeshed in communal interpretive practice—and for 
Fish there is no other way of being—is the interpretation of intentions. 
Imagine, for example, a judge who, after reviewing pleadings and the law 
in a given case, could say either “I hereby grant the writ of mandamus” 
or “I hereby deny the writ of mandamus” and either of these mutually 
exclusive interpretations of the relevant law and facts would be under¬ 
stood (all other things being equal) as valid judicial interpretations. How¬ 
ever, if in the same context he were to shout out “I would like to ride the 
roller coaster!” or if while riding a roller coaster he solemnly proclaimed 
“I hereby deny the writ of mandamus,” it is not clear that either of his 
statements in those two latter contexts would be interpreted as right or 
wrong judicial interpretations, but rather as utterances that did not intend 
to participate in the enterprise of judicial interpretation. Thus, although 
squarely opposite interpretations are possible within a given interpretive 
community, it is not possible for the judge to ‘go wild’ because if he did, 
his remarks would cease to be interpreted as ‘judicial’ remarks. 

Now, if we imagine, as usul authors often do, that ijtihad on a par¬ 
ticular problem permissibly leads some jurists to a conclusion of tahrlm 
(unlawfulness) and others to a conclusion of tahlll (lawfulness) in regard 
to a particular act—in other words, to squarely contradictory interpreta¬ 
tions, khllaf -—then we would have a situation that in its broad outlines 
seems congruent with what Fish describes . 35 Such legal disagreement 


34 “Why No One’s Afraid of Wolfgang Iser,” 83. 

35 Abu al-Husayn al-Basri, for example, assumes that the community of jurists could 
come to squarely contradictory opinions on a given legal problem (qawlayn mutanafiyayn 
fl at-mas’atah). Kitab aL-Mu’tamad fl usul al-fiqh, 2 vols., ed. M. Hamldallah (Damascus: 
Institut Fran^ais, 1964), ii, 505. That situation is also expressly contemplated by al-Amidl 
in his discussions of whether new legal opinions may be developed once the community's 
legal disagreement has become settled in regard to a given legal problem. See the discus¬ 
sion of al-Amidi below. 
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is theorized in two ways: expressly, as the natural consequence of legal 
interpretation ( ijtihad ), which is individualistic (even heroic), and valid 
only within the sphere of issues characterized by legal disagreement; and 
implicitly, as an aspect (or as the counterpart) of consensus ( ijma c ). It 
is thus a phenomenon that is accounted for, and legitimized, by Islamic 
legal theory. To see, however, whether the usuL of Fish and usuL aL-fiqh 
exhibit any relevant similarities in their accounts of legitimate legal dis¬ 
agreement some further reflections on Fish are required. 

C. More Reservations 

From the above account, we can identify three principal ‘usuL’ of Fish: 
his denial of formalism, his denial of unconstrained subjectivity as an 
alternative to formalism (or foundationalism), and his affirmation of con¬ 
straint in interpretive communities. Muslim legal theorists do not reject 
formalism, but it could perhaps be argued that they exhibit concern about 
its limits . 36 Muslim legal theorists do recognize something like a binary 
opposition between textual constraint and unconstrained subjectivity, a 
distinction that is at least latent in a phrase such as talab aL-daLU (the 
search for the [textual or rational] indicator) as a description of ijtihad. 
The terms used by Shafi ‘1 jurists in their polemicizing against the Hanafi 
concept of istihsdn is another good example of this distinction . 37 

Still, inasmuch as Muslim legal theorists circumscribe legitimate legal 
disagreement within the community of mujtahids, a case can be made for 
their consideration of that community as a kind of constraint on interpre¬ 
tation. But even this resemblance calls for caution. Fish’s identification of 
“interpretive communities” as loci of interpretive authority, constraints, 
and so on, is achieved from a particular vantage point in regard to the 
practices he describes. Fish achieves his insight that interpretation is 
constrained by the limits of interpretive communities from a vantage 
point outside of those communities and constraints. His vantage point 
is to that extent a foundationalist one from which he is able to offer a 


36 See note 13 above. Zysow refers to “the growth of skepticism as to the working of 
language.” “Economy,” 257. 

37 Al-Shafi'i already uses the phrase talab al-dalalah. See al-Risalah, ed. A.M. Shakir 
(Cairo: al-Halabl, 1940), 1397; for al-Shafi‘i’s denunciation of istihsdn, see al-Risalah, 
KH1456-1458. See also, e.g., the beginning of al-Zarkashi’s discussion of istihsdn, al-Bahr 
al-muhit, iv, 386-389. 
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meta-description of interpretation whose validity depends on relativizing 
all perspectives but his own . 38 

This raises two questions. One is: How do the usuL authors think of 
their own discourse? The principles of interpretation that usuL al-fiqh 
urges on practitioners are implicitly conceived of as constituting part of 
the law. They constitute macro-level rules for deriving micro-level rules of 
positive law ( qawdfd kuLLlyaklijmaLlya.il vs. qawald juz’IyakltafsUlyak, in 
Hart’s terms, secondary rules of recognition and primary rules of obliga¬ 
tion, respectively ). 39 Although usuL aL-fiqk purports to describe rules for 
determining the rules of positive law, it is also probably imagined, per¬ 
haps implicitly, as organically connected with the micro-level rules, not as 
a meta-discourse that provides a completely external description of how 
primary rules are in fact derived. In this regard, usuL aljiqh aims lower 
than Fish’s account of interpretation since it seeks to govern interpreta¬ 
tion in a particular context. But in another way it also aims higher because 
it styles itself as organically connected to expressions of God’s will, since 
in Islamic law, the micro-level rules are thought to represent God’s plan 
for human behavior. However, the fact that usuL aL-fiqk holds itself out 
as an evaluative rather than a descriptive science does not in any way 
preclude it from raising issues, whether legal or philosophical, that tran¬ 
scend the legal system of which it is a part. This fact makes it possible to 
compare it with a descriptive account of interpretation such as that of 


38 Fish would likely deny the validity of the foregoing description of the foundational 
or ‘meta-discursive’ status of his account of interpretation and claim (a) that he is sim¬ 
ply participating in the community of writers on literary theory, and, more importantly, 
(b) that his theory only has rhetorical consequences, if it has any at all, in that context. 
In fact, he expressly denies that theories have consequences at all apart from their power 
to persuade (as ‘mere’ rhetoric) and thus modify the discourse within a given community 
of practice. In other words, his (or any) account of interpretation does not affect how 
interpretation is practiced but only how it is talked about. “[Tjheory cannot have the con¬ 
sequences of its claim—the claim to provide a perspective to the side of practice from 
the vantage of which practice might be guided or reformed—but... it can have any and 
all of the contingent consequences of a vocabulary that already commands attention and 
can therefore be invoked in the confidence that it will be an ornament to one’s position.” 
"Anti-Formalist Road,” 23. 

39 Hallaq emphasizes this ‘rule-engine’ character of usul al-fiqh. (while also acknowledg¬ 
ing a retrospective rule-justification function). Legal Theories, ix. Others emphasize the ret¬ 
rospective, post-hoc, justificatory function, and still others see a science of interpretation 
with theological and even philosophical aspirations. See, e.g., Bernard Weiss, The Spirit of 
Islamic Law (Athens: University of Georgia Press, 1998), ch. 5 (on probabalism and cer¬ 
tainty). For representative Arabic formulations, see al-Zarkashi, al-Bahr al-muh.it, i, 17-18. 
On primary and secondary rules, see H.L.A. Hart, The Concept of Law, 2d. ed. (Oxford: 
Oxford University Press, 1994), ch. 5. 



298 


JOSEPH LOWRY 


Fish, and to look for common elements, despite the different goals of the 
two approaches. 

Another question is whether—within Fish’s logic—it is possible to 
have a ‘boot-strapped’ community of interpreters: could a group decide 
to constitute themselves as an interpretive community and thereby con¬ 
strain themselves? Usul al-fiqk authors self-consciously define the bounds 
of a game in which they themselves are players by identifying their own 
community—of qualified mujtahids —as the limit of acceptable doctrinal 
diversity . 40 Would Fish recognize this as possible? Undoubtedly not: Any 
self-conscious attempt to create constraints (of whatever kind) would be 
irrelevant to what actually constrains interpreters. However, if the asser¬ 
tion of the existence and importance of such constraints constituted a 
part of the discursive practice of a given community, then such assertions 
would, like every other part of their practice, function as a kind of con¬ 
straint, but the assertions alone would not create a community of inter¬ 
preters or actually constrain interpretation. 

After these distinctions and differentiations one may well wonder 
whether any meaningful possibility of comparison between Fish and usul 
al-fiqk remains. Perhaps we must think smaller: It seems to me that one 
requirement for positing any congruence at all between Fish’s idea and 
the usul al-fiqk tradition is that the usul authors would have to display, in 
their theorizing, some level of express comfort with legal disagreement as 
a structural feature of the divine law and not view it merely as a tempo¬ 
rary by-product of local, contingent acts of fallible interpretation . 41 And 
then, if any usul al-fiqk authors hold such a view, do they expressly or 
implicitly identify the community as some kind of constraint or limit? The 
answer to the second question is clearly yes: It seems obvious that limit¬ 
ing the group whose fallible interpretations are authoritative to mujtahids 
implicitly constitutes the mujtahids as a bounded, authoritative interpre¬ 
tive community that generates valid but differing interpretations . 42 To 
answer the first question, however, we must turn to discussions of ijma\ 


40 Al-ZarkashI expressly identifies those whose agreement constitutes an instance of 
ijma.' as “mujtahids”. See note 4 above. 

41 Zysow arrestingly summarizes the attitude of the infallibilists, in regard to the 
epistemic status of individual exercises in legal interpretation, as follows: “probability is 
not a stage on the journey to truth but the very goal of the journey.” “Economy,” 460-461. 
I am interested here in the other side of the coin: conceptions of legal disagreement. 

42 Further support for this contention is offered by Robert Gleave, who has likened the 
accommodation of diversity within a single madhhab (Imami Shiism) to a literary tradi¬ 
tion, in a way that is reminiscent of Dworkin’s metaphor of legal interpretation as writing 
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III. IJMA’ AND USUL AL-FIQH 

Discussions of ijma’ in works of usul al-fiqh exhibit concern with a vari¬ 
ety of issues. These include the possibility of unanimous consensus, the 
authority ( hujjiyah) of ijma’, the textual support for the authority of 
ijma’ in Qur’an and Hadith, the precise group whose consensus is legally 
relevant, how ijma’ can be known, and others. For present purposes, the 
discussions of the limits of permissible legal disagreement are of most 
interest. 43 

In general, works of usuL al-fiqk take a theoretically rigorous view of 
ijma’ in that they require (mostly) strict unanimity. The early history 
of ijma’ may give a picture of a more tentative, looser, limited form of 
agreement. For al-ShahT (d. 820) ijma’ seems to be a non-unanimous 
agreement of past authorities on the interpretations of revealed texts. 
His assertions of ijma’ suggest, ironically, that it is for him a defensive 
maneuver for particularly contested issues. Also al-ShahT does not elevate 
ijma’ to the position of being one among a very few structurally integral 
components in the religious law. 44 We also learn from al-ShahT about 
some other early conceptions of ijma’, particularly in his short work Jima’ 
al-’ilm. For example, it was apparently held by some that ijma’ could give 
rise to an inference in favor of the existence of an underlying Prophetic 
sunnah, even if no specihc hadith text could be identihed from the terms 
of the instance of ijma’ in question. In other words, some identihed ijma’ 
with communal practice rooted in non-specihed but nonetheless actual 
revelatory authority. Al-ShahT, a positivist in this regard, rejected such a 
view and insisted on the identihcation of and citation to the underlying 


a chain novel. Gleave’s is probably the closest account to that of Fish, even though Fish, 
as noted above (note 23), has substantial disagreements with Dworkin. Gleave, “Intra- 
Madhhab Ikhtilaf. 

43 For summaries of these discussions, see Hallaq, Legal Theories, 75-81; Weiss, Spirit, 
122-127; and, for more detail, Zysow, “Economy,” ch. 3; and Bernard Weiss, The Search for 
God’s Law: Islamic Jurisprudence in the Writings of Sayf al-DIn al-Amidl (Salt Lake City: 
University of Utah Press, 1992), ch. 5. 

44 Later legal theorists do reify ijma’ as a source. The Hanafi writer Muhammad 
al-BazdawI (d. 1100), for example, bluntly states that fiqh is “knowledge of that upon which 
rulings of the religious law depend, which are found in the Book of God, the Sunnah of His 
Messenger, and the ijma‘ of the ummah. Usui al-fiqh are these three things” ( al-fiqh.. fia- 
huwa al-’ilm bi-ma ’allaqat bihi al-ahkam al-shar’iyah al-muda’ah fi kitab Allah wa-sunnat 
rasulihi wa-ijma' al-ummah fa-inna usul al-fiqh hadhihi al-ashya‘ al-thalathah). Kitab fihi 
ma’rifat al-hujaj al-shar’iyah, ed. M. Bernand and E. Chaumont (Cairo: Institut Fran^ais 
d’Archeologie Orientale, 2003), 3. 
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hadith text. 45 One of al-ShafiTs contemporaries, the Mu'tazill theologian 
al-Nazzam (d. 835), even denied the probity of ijma’ altogether, a position 
that lived on in infamy through repeated references to it in later works of 
usul alfiqh . 46 

Another example of the earlier, looser conception of ijma c is found in 
the Kitab al-Ijma' of Ibn al-Mundhir (d. 930). This short work, arranged by 
legal topic, lists actual instances of ijma\ though many of Ibn al-Mundhir’s 
asserted instances of agreement are followed by references to the dissent 
of important early legal authorities such as Malik, al-Hasan al-Basri, Ibn 
Sirin, ‘Uthman, Tawus, and others. Although Ibn al-Mundhir consistently 
signals these instances of dissent by the term Lnfarada (“he held a lone 
view on the matter”), the fact that he considered them noteworthy sug¬ 
gests that his view of ijmcd was less strict than that of later works of usul 
al-fiqh . 47 Certainly by the late roth century it had become customary to 
define ijma c in terms of unanimity. 48 

Provisionally, one might propose that assertions of ijma c were originally 
closely connected with the justification of discrete rules, but gradually, 
with the rise of an organized usul alfiqk literature and the attendant 
pressures to achieve kalam-e sque rigor in formulations, gravitated toward 
the theologically symbolic and hardened into a theoretically unyielding 
requirement of unanimity as a principle unto itself. The requirement 
of strict unanimity aimed in part to emphasize the saved quality of the 
Muslim community, which, according to a key hadith used to support the 
authoritativeness of ijmd\ was declared infallible in instances of unani¬ 
mous legal agreement. 49 The express connection between unity and 
infallibility elevates communal solidarity to a theologically idealized self¬ 
description and arguably makes Ijma' less relevant to the determination 


45 On al-ShafiTs ideas about ijma', see my Early Islamic Legal Theory, ch. 7. 

46 Al-Nazzam viewed the early Muslim community as worryingly fractious in legal 
matters. See Josef van Ess, Das Kitab an-Nakt des Nazzam und seine Rezeption im Kitab 
al-Futya des Gahiz (Gottingen: Vandenhoeck & Ruprecht, 1972), 131-139. Al-Shafi‘1, despite 
his looser conception of consensus, did not aim to highlight legal disagreement among the 
earliest generations of Muslims. 

47 Ibn al-Mundhir, al-Ijma‘, ed. Fu’ad ‘Abd al-Mun'im Ahmad (Doha: Dar al-Thaqafa, 

1987)- 

48 See, e.g., al-Khawarazmi (fl. ca. 976-997), Mafatdi al-‘ulum, ed. van Vloten (Leiden: 
E.J. Brill, repr. 1968), 8: huwa ittifaq al-sahaba min al-muhajirin wa’l-ansar wa-kadhalika 
ittifaq al-'ulama‘fi al-amsarfikulli 'asr duna ghayrihim min al-'ammah. 

49 The hadith in question, along with other arguments in support of ijma', is discussed 
by George Hourani, “The Basis of Authority of Consensus in Sunnite Islam,’’ Studia Islamica 
21 (1964), 11-60; and Wael Hallaq, "On the Authoritativeness of Sunni Consensus,’’ Interna¬ 
tional Journal of Middle East Studies 18 (1986), 427-454. 
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of individual legal doctrines. Thus, one might further propose that once 
ijma -as-unanimous-agreement became uncoupled from discrete rules 
and conceived of as an idealized picture of the ummah, a space would 
have been opened for discussions of the nature and limits of doctrinal 
diversity, that is, of ijma -as-legal-disagreement. 

A. Ijma‘, Khilaf, and the Urge to Converge 

In discussions of legal interpretation ( ijtihad ), legal disagreement is 
theorized as a problem of pure epistemology. Muslim legal theorists are 
broadly divided into those who view all exercises of ijtihad as pertaining 
to matters of probability and therefore deem the results of such exercises 
as functionally correct ( taswlb ), and those who emphasize the fallibility 
of legal interpretation in such matters and do not hesitate to label wrong 
interpretations as mistaken ( takhti’ah ). These two camps, infallibilists and 
fallibilists, respectively, disagree over whether the merely probable is the 
goal of legal interpretation or whether, instead, the one correct answer to 
a legal question should be pursued. In practice, both camps recognize that 
legal interpretation is indispensable, but they disagree strongly over how 
to characterize its uncertainties. Still, both camps’ discussions of these 
issues focus on the individual interpreter and possible ways of character¬ 
izing legal knowledge and the object of legal interpretation in relation to 
that interpreter’s activities. 50 

Discussions of legal disagreement in the context of ijma' deal, by con¬ 
trast, at least in part, with the relationship between legal interpretation 
and pre-existing legal disagreement, or we might say with how the sum 
total of the community’s interpretive practice has the potential to con¬ 
strain individual interpreters. In the remainder of this essay, I examine the 
tension between ijma' as an ideal of communal unity and the theorizing 
of legal disagreement. Most discussions of ijma' deal with the question of 
whether legal disagreement must contract, and whether it is permissible 
for it to expand. These two issues provide the test cases for the theoreti¬ 
cal commitment of usuL al-fiqh to the existence of legal disagreement as a 
settled feature of the law and they may be framed thus: 

• When the jurists settle on two different answers to a legal problem, may 

these be reduced to a single answer through consensus (reached, for 


50 On the issues discussed in this paragraph, see above, note 12. 
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example, by a subsequent generation) such that one of the two opin¬ 
ions may no longer be adopted? In other words, can, or must, khilaf 
legal disagreement, reduce to ijma\ legal unanimity? 

• When the jurists settle on a set of answers to a legal problem, may a 
subsequent generation offer a new answer to that legal problem? In 
other words, may khilaf, legal disagreement, expand? 

Both these issues implicate, in different ways, the value accorded to khilaf 
and also what may be termed the ‘convergence value,’ that is, the idea that 
the ummah ought always to be heading towards ijma ’. 51 In the first case, 
jurists who privilege doctrinal convergence—who implicitly equate cor¬ 
rect doctrine with unanimity—encourage or envision the eventual reduc¬ 
tion of khilaf . 52 Jurists who view khilaf as a sufficient expression of the 
providential character of the community’s legal reasoning may feel less 
pressure to call for the eventual reduction of khilaf In the second case, the 
convergence value should militate against expansions of khilaf The strong 
attraction of unanimity notwithstanding, some jurists expressly contem¬ 
plate that khilaf could expand in certain circumstances. Both issues bear 
on the question of whether khilaf is considered a transitory, provisional 
stage on a progression that will ultimately terminate in consensus and the 
elimination of doctrinal diversity. 

B. Matrix of Views and Authors Discussed 

Although a relatively small sample of authors were examined for this 
essay, ranging in time from al-Abu Bakr al-Razi al-Jassas (d. 980-1) to Sayf 
al-DIn al-Amidl (d. 1233), I have tried to include authors from a range of 
schools and viewpoints. The cut-off date is, apart from being al-Amidi’s 
death-date, somewhat arbitrary. It is not really a defense to say that a 
periodization of this literature has yet to be offered; I certainly do not 
mean to imply that post 13th-century views are uninteresting, irrelevant, 
or static. In regard to the two questions under consideration, views are 
diverse. I concentrate here on those authors who are the most accom¬ 
modating of khilaf and this has resulted in the authors discussed being 


51 Zysow has a characteristically lucid discussion of these two issues. “Economy,” 
240-246. 

52 This tendency seems to be particularly pronounced in Imam! Shi'ite legal thought, 
especially in its Akhbari variety. See Gleave, “Intra-Madhhab Ikhtilaf," e.g., 139,144. It is also 
characteristic of Central Asian Hanafism. Zysow, “Economy,” 466. 
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overwhelmingly Shafi‘1. Many of these authors disallow the reduction of 
khilaf only two authors of those examined allow the expansion of khilaf 
through the development of new opinions. 

1. Privileging Khilaf over Univocal Consensus 

The authors who object to the reduction of khilaf are almost all Shafi'is: 
al-Juwayni (d. 1085), al-Shirazi (d. 1083), al-Ghazali (d. 1111), Ibn ‘Aqil (a 
Hanbali, d. 1119), and al-Amidi. I summarize their views and provide some 
concluding observations. Most of these authors disallow the expansion of 
khilaf and I note their views on this point in this section; those few who 
allow the expansion of khilaf are discussed in the next section. 

Abu Ishaq al-Shirazi 

According to al-Shirazi, although the Successors may collectively decide to 
adopt one of two opinions upon which the Companions’ disagreement has 
settled, the Successors’ decision does not constitute ijma\ Rather, the Suc¬ 
cessors become only part of the community ( ba’d al-ummah ) with respect 
to the settled instance of legal disagreement, that is, they constructively 
belong to the subgroup of Companions who accept the opinion in ques¬ 
tion. So this is a de facto but not a de jure instance of consensus—the opin¬ 
ion of the Companions that is abandoned by the Successors remains good 
law and may be adopted by subsequent generations. A settled disagree¬ 
ment over two opinions constitutes ijma c on the permissibility of adopting 
one or the other of the two ( ikhtilafuhum c ala qawlayn ijmcd ‘ala jawaz 
al-akhdh bi-kulli wahid min al-qawlayn). Since the Companions formed 
ijmd' on the permissibility of adopting either of two opinions, the Succes¬ 
sors cannot form their own consensus on the impermissibility of adopt¬ 
ing one of those two ( layajuz tahrimuhu bi-ijma’ al-tabi’in). For al-Shirazi, 
then, legal disagreement can have the same precedential value as actual 
univocal consensus. Al-Shirazi does not clarify whether this is a merely 
pragmatic view or whether it means that both answers are in some sense 
objectively correct; however, his position at least implies that divergent 
doctrines can move in the direction of epistemic certainty. 53 He describes 


53 Abu Ishaq al-Shirazi, al-Luma' ji usul al-fiqh, ed. Muhyl al-DIn Mistu, Yusuf 
‘All Badawl (Beirut: Dar Ibn Kathir, 2002), 190. On al-Shirazi’s views on these questions, 
see also Chaumont, who emphasizes that al-Shirazi assimilates khilaf to ijma'. “‘Tout 
Chercheur,’ ” 26-27. 
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ijma c as binding legal authority ( hujjah ) that furnishes a universally appli¬ 
cable, irrebuttable decisory rule ( maqtu' c ala mughayyabihi ). 54 

An interesting question posed by al-Shirazi (and others) is whether the 
Companions can reduce their own khllaf. The answer is yes, provided that 
the disagreement has not yet become “fixed and settled” ( qabla anyabrud 
wa-yastaqirr). In such instances, one may consider the requirement of the 
“passing of the generation” ( inqirad al J asr) of the Companions, though in 
general al-Shirazi does not make the passing of the generation a require¬ 
ment of Ljma because the revelatory authorities on which the authority 
of ijma rests speak only of agreement, not of agreement plus a waiting 
period. 55 

Al-Shirazi disallows the introduction of a third opinion by the Succes¬ 
sors as long as the generation has passed. Thus, the diversity of views, once 
fixed, cannot be reduced, but neither may it expand. The Companions’ 
disagreement over two opinions makes it invalid to hold all other opin¬ 
ions ( ibtal kuLLi qawl siwahu). However, some limited rearrangement of 
elements of the disagreement is possible unless the Companions expressly 
forbid such liberties in regard to the problem in question. 56 

All these issues are discussed in terms of the Companions’ views and 
the Successors’ options. It remains unclear whether the principles apply 
to other generations, though al-Shirazi does not expressly exclude that 
possibility, and his references to issues such as the passing of the genera¬ 
tion suggest that his discussion could, in principle, apply at any time. 

aL-Juwaynl 

Al-Juwaynl first discusses whether the reduction of kbiLaf is permissible 
in one generation. The answer is the same as al-Shirazi’s: it depends. If 
the khitaf persists without resolution for a substantial period of time (in 
tamada al-khildffizaman mutatawil ) such that it becomes part of the legal 
landscape and the discovery of a basis for a resolution seems remote, then 
it may not be reduced. 57 However, before that time, it may be reduced, 
and he analogizes this situation to that of a lone interpreter who is at 
first undecided and then makes up his mind on one of two possibilities. 


54 Al-Shirazi, al-Luma\ 179. 

55 Al-Shirazi, al-Luma\ 190-191. 

56 Al-ShlrazI, al-Luma\ 192-193. 

57 Imam al-Haramayn al-Juwaym, al-Burhan fl usul al-fiqh, ed. ‘Abd al-'Azim Mahmud 
al-DIb, 2 vols. (al-Mansura: Dar al-Wafa’ li’l- Tiba'a wa’l-Nashr wa’l-TawzI‘m 1992), i, 455. 
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However, once the generation has passed, the following generation may 
not undo a settled khilaf . 58 

Even if it were permissible to reduce khilaf al-Juwayni says that cus¬ 
tom (a major reference point in his whole discussion of ijma') shows that 
people almost never abandon their own view for that of their opponents. 59 
In other words, as a practical matter, irrespective of theory, khilaf will usu¬ 
ally last forever because of human nature. In addition, settled khilaf on 
two positions may not expand since the introduction of a third opinion 
would constitute a violation of ijmd ‘. 60 

Al-Juwayni begins his discussion of these issues in terms of the Com¬ 
panions, but conducts it thereafter as though it concerned legal scholars 
(‘ulama J ) generally, suggesting that it is meant to be generalized. 

al-Ghazall 

Al-Ghazall disallows the reduction of khilaf whether by those who initiate 
it or the following generation. His analysis follows that of al-ShlrazI: the 
Successors are simply part of the community when they settle on one of 
two opinions allowed by the Companions. 61 

Al-Ghazall disallows the third opinion, but (like some other authors) 
allows the use of a new dalll or ‘ ilia to reach a result that is settled by 
previous ijma \ His reasoning here is that the previous jurists who formed 
ijmcd were “not required by their religion to uncover all the dallls but 
rather it is sufficient to know the correct answer on the basis of one dalll. 
The introduction of a different ‘ ilia... does not entail attributing [to the 
Companions] the misapprehension of the correct answer.” 62 

Ibn Aqll 

The Companions’ disagreement over two opinions may not be reduced 
by a subsequent generation to a univocal ijma. This is because ifnia 
and ikhtilaf are equivalent in authority: just as when ijmti’ occurs and 
becomes settled (idha hasala wa-’staqarra ) it cannot be changed through 
subsequently arising legal disagreement ( lam yajuz an yataghayyar bi’l- 
ikhtilaf), so too with a settled instance of legal disagreement {ikhtilaf): 


58 Al-Juwayni, al-Burhan, i, 456. 

59 Al-Juwayni, al-Burhan, i, 455. 

60 Al-Juwayni, al-Burhan, i, 451-453. 

61 Abu Hamid al-Ghazall, al-Mustasfdfl [sic] ‘ilm al-usul (Beirut: Dar al-Kutub al-Tlmiya, 
1993 ), 155 

62 Laysa minfard dlnihim al-ittila ' 'ala jamT al-adillah balyakfihim ma’rifat al-haqq 
bi-dalll wahid fa-laysa fl ihdath lllah ukhra... nisba ila tadyV al-haqq. Al-Ghazall, 
al-Mustasfa, 154. 
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it may not be reduced to ijma‘. Ibn ‘Aqll makes strikingly explicit what 
al-Shirazi only implied: the express equating of ifma and ikhtilaf suggests 
that legal disagreement has the same precedential value as an actual uni¬ 
vocal consensus. However, Ibn ‘Aqll also tells us in the same passage that 
the Successors’ reduction of an instance legal disagreement to ijma‘ in 
this situation is no different than their introduction of a third, additional 
opinion. Both are disallowed. 

Both problems are discussed in terms of the prior ikhtilaf of the Compan¬ 
ions and the options that this leaves for the Successors. It is not expressly 
stated whether the resulting principles are meant to be generalized . 63 

al-Amidl 

Al-AmidI disallows the reduction of khilaf Such khilaf he characterizes as 
ijmd’ on the permissibility of adopting either opinion (ijmd’uhum ‘ala 
taswlgh ai-akhdh bi-kulli wahid min al-qawlayn). Those who form it are 
therefore infallible in their khilaf, which is apparently considered ijma‘ 
for these purposes: hum ma‘sumum min al-khata 3 fima ajma’u ‘aiayhi. This 
is a striking formulation—he is the only author among those consulted 
to refer to infallibility (‘ ismah ) in the context of khilaf. He further argues 
that a later group’s adoption of only one of the two positions would lead 
simultaneously to allowing and prohibiting one and the same opinion—in 
effect, ijma‘ would have formed on the permissibility and the impermissi¬ 
bility of holding a particular view, thus violating the law of contradictions: 
yastahil anyakun al-haqq fijawaz ai-akhdh bi-dhalika al-qawl wa’i-man’ 
min ai-akhdh bihi ma'an. However, al-Amidl’s reliance on the law of con¬ 
tradictions is not in this instance dictated by rational considerations 
but rather by revelation ( laysa ... ‘aqliyan bal sam‘an). 64 Presumably, he 
means that the objective correctness of the conflicting opinions is known 
from the authoritativeness of ijma‘, and not from rational investigation of 
the arguments in support of the opinions or of their logical relationship 
to each other. The infallibility of the community even in its legal disagree¬ 
ment suggest that its various conflicting interpretations are objectively 
correct; this view seems to amount to more than mere pragmatism. Most 
authors are not willing to formulate this broadly. 


63 Abu al-Wafa 1 Ibn ‘Aqll, al-Wadih fi usul al-fiqh, 5 vols., ed. George Makdisi (Berlin: 
Klaus Schwartz, 2002), iv.2 (Kitab al-Khilaf), 278-9. Chaumont suggests that this notion 
of the strongly precedential character of khilaf was passed to Ibn ‘Aqll by his teacher 
al-Shirazi. “ ‘Tout Chercheur,’ ” 27. 

64 Sayf al-DIn al-Amidi, al-Ihkamfiusul al-ahkam, 4 vols. (Beirut: Dar al-Kutub al-Tlmiya, 
1980), i, 395. 
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Somewhat unusually in comparison with other writers, al-Amidi begins 
his discussion without mention of the Companions and Successors; instead 
he speaks of “the people of a given age on a given problem” (ahl c asr min 
al-a’sarfimas'alah min al-masdhl). However, he ends his initial exposition 
of his own views by referring to the Companions and the Successors . 65 

Observations 

Notwithstanding the diversity of these discussions, they all generally pro¬ 
ceed by assuming two things: (1) the pre-existing khilaf is formed initially 
by the Companions and encountered by the Successors; and (2) the Com¬ 
panions have agreed to disagree, as it were, and settled on two and only 
two different opinions in regard to a given legal question. What are we to 
make of these two assumptions? 

On the one hand, there were famous disagreements among the Com¬ 
panions over matters of legal doctrine and these could furnish convenient, 
well-known examples of actual legal disagreements among acknowledged 
authorities . 66 But in general, since most issues dealt with in discussions 
of ijma c are not limited in time to the situation of the Companions and 
Successors, or to any other generation, it seems likely that invoking those 
two groups in the context of the issues under consideration is meant to 
be by way of example only. Moreover, the revelatory texts that support 
the authoritativeness of ijma do not specify subsets of the community, 
even though a very few legal theorists—the Zahiris and some Hanbalis— 
limited valid ijma c to that of the Companions or the first three “praise¬ 
worthy” generations of Muslims . 67 Moreover, nothing in these discussions 
suggests that permissible forms of legal disagreement could not take the 
form of five, twenty-five, or one hundred competing views. Thus, the refer¬ 
ence in all discussions to Companion-level disagreement over two views 
could be understood as a heuristic simplification of potentially more com¬ 
plex constellations of legal disagreement. 

Although it is tempting to view these Companion-level test cases as pen¬ 
ultimate stops on the road to convergence—one designed to illustrate the 
test case of‘almost ijma" —the prohibition against the reduction of khilaf 


65 AI-AmidI, al-Ihkam, i, 394-5. 

66 Weiss, Search, 182-183. 

67 The Zahiri view is reported in, e.g., the Hanbali usul text at-Musawwadah, M.M. ‘Abd 
al-Hamid, ed. (Beirut: Dar al-Kitab al-'Arabi, n.d.), at 317 (in the “Kitab al-Ijma'”): The ijma' 
of the Successors and those who come after them is not hujjah. It is noted in that same 
passage that Ahmad b. Hanbal was reported to hold a similar view, but contrary reports 
about Ahmad’s views are also adduced. 
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suggests that convergence is not an overriding value in these authors’ dis¬ 
cussions. In all the above-summarized discussions the precedential value 
of khilaf is taken very seriously; it is assimilated to ijmd’ and enshrined as 
a permanent feature of the legal landscape. It should be noted that the 
contrary view, upheld by certain Hanafis, that khilaf should reduce, was 
connected with their view that there was only one correct answer to legal 
problems. 68 

2. Expanding Khilaf Through ‘New’ Opinions 

This issue is sometimes referred to as “initiating” or “introducing a third 
opinion” ( ihdath qawl thalith), that is, a third opinion in a situation where 
the interpretive community has settled on two permissible opinions in 
regard to a given legal question. Of the authors examined here, only two 
expressly allow the introduction of a new opinion, Fakhr al-DIn al-Razi 
(d. r2og) and al-Amidl, and both with important qualifications. As already 
noted, many of the authors discussed above expressly disallow the intro¬ 
duction of the third opinion: al-Shirazi, al-Juwaynl, al-Ghazall, and Ibn 
‘Aqil. Al-Shirazi and Abu al-Husayn al-Basri (d. ro44) do, however, per¬ 
mit some mixing and matching—limited rearrangement—of previously 
approved opinions as long as those opinions have severable components. 69 
Some authors, such as Abu al-Husayn and al-Ghazall, allow the develop¬ 
ment of new underlying dalils and ‘Mas . 70 But both are more restrictive 
in regard to the development of new opinions than either al-Razi or 
al-Amidl. 

Fakhr al-Dln al-Razi 

Al-Razi allows the introduction of a new opinion as long as it does not 
necessitate a deviation from the consensus formed by the two pre-existing 
opinions that constitute the khilaf ([la\ yalzam minhu al-khuruj c amma 
ajma’u ‘alayhi). He relies on logic to explain how one determines whether 
such a deviation occurs. When the community is divided over two legal 
rulings, there are only three logical forms that those rulings can take: 
(r) universal affirmation (all), (2) universal negation (none); and (3) partial 
affirmation and partial negation (some). A pre-existing khilaf over a given 
legal problem must therefore (one infers) consist of any of the following 


68 See Zysow, “Economy,” 242-243. 

69 See above for al-Shirazi, and for Abu al-Husayn, at-Mu 'tamad, ii, 505-506. 

70 See the previous note for Abu al-Husayn; for al-Ghazali, see above, note 61. 
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four possible configurations: (1) and (2), (1) and (3), (2) and (3), or (3) 
and (3) where the proportions of affirmation and negation differ. 71 Under¬ 
standing the relationships among these various possible rulings that make 
up the khilaf allows one to pinpoint precisely when a new opinion would 
disagree with what the opinions that constitute the pre-existing khilaf 
have in common. Al-Razi gives the example of two heirs (A and B): if the 
khilaf is that either A takes all (1) or splits with B (3), then the view that 
B takes all (i.e., none for A, 2) would be inconsistent with what those two 
views had in common and so disallowed. 72 Thus, where the khilaf consists 
of rulings of type (1) and (3), the new opinion could not be type (2). We 
are left to work out the remaining permutations for ourselves: It seems 
clear that a khilaf consisting of rulings of type (2) and (3) would preclude 
a third opinion of type (1) (this is the mirror image of al-Razi’s inheritance 
example). However, a khilaf consisting of types (1) and (2) (all and none) 
would seem to leave a lot of scope for different middle positions of type 
(3) and one consisting of two different rulings of type (3) would seem to 
allow for many additional such rulings as long as they did not reach the 
extremes of types (1) or (2). 

In response to an objection, al-Razi points out that if every mujtahid is 
correct (kullu mujtahid muslb), then it can never be the case that a third 
opinion, that otherwise does not conflict with ijma\ would entail deem¬ 
ing the pre-existing opinions constituting the khilaf as mistaken. Even 
for those who believe that there is only one correct answer ( al-musib 
wahid) the permissibility of the new opinion should not be a problem 
since they contemplate that mujtahid s can be mistaken in their legal 
interpretation. 73 

Al-Razi conducts this discussion in regard to two pre-existing opinions, 
but once he suggests a logical matrix, one could imagine that it might 
cover a larger number of conflicting opinions, as long as they did not con¬ 
sist solely of his types (1) and (2). But even in that case, as already noted, 
many subsequent opinions in the ‘middle’ would seem to be possible for 
subsequent generations. 

It should be noted that although al-Razi presents strong arguments in 
favor of expanding khilaf subject to the requirement that subsequently 


71 (1) and (2) are each presumably self-identical such that there could never be a khilaf 
consisting of (1) and (1) or (2) and (2). 

72 Fakhr al-DIn al-Razi, al-Mahsulfi ‘ilm al-usul, 2 vols. (Beirut: Dar al-Kutub al-‘Ilmiyya, 
1988), ii, 62-3. 

73 Al-Mahsul, ii, 63. 
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developed opinions not conflict with consensus, he is also resolutely in 
favor of reducing khilaf He believes that khilaf can be reduced to ijma' 
by a succeeding generation; that one of two pre-existing opinions may be 
abandoned so that ijma' forms; that the death of all the holders of one of 
two opinions causes ijma' to form on the remaining opinion; and that if 
all the holders of one of two pre-existing opinions abandon their opinion 
in favor of the alternative then ijma ' forms . 74 His views are thus com¬ 
plex. He labels the overlapping content of the opinions that constitute a 
khilaf as ijma ', 75 but does not accord khilaf the same precedential value 
as univocal ijma. He does not say that he thinks khilaf is bad and must 
be reduced, but rather suggests in his formulations that one should follow 
whatever the community decides, so that if they decide to reduce a khilaf, 
then they are entitled to do so. He thus holds to a moderate form of the 
convergence value. 

al-Amidl 

Al-Amidi allows the introduction of a new opinion in the face of settled 
khilaf subject to certain conditions. He holds that for the new opinion 
to be permissible it must not contradict what the views constituting the 
prior khilaf have in common ([la] yarfa' ma ittafaqa 'alayhi al-qawlan). 
However, al-Amidi also allows that the new opinion could be inconsistent 
in certain limited respects with the prior khilaf without constituting a vio¬ 
lation of consensus ( wa-amma in... khalafahu min wajh fa-huwa ja’iz idh 
laysafihi kharq al-ijma'). The example that he gives concerns the require¬ 
ment of forming specific intent ( niyyahj for the performance of acts of 
ritual cleansing ( al-taharat ): If the community split over two views, one 
requiring such intent in all such acts, and one requiring it in none, then 
the view that it was required in some and not others would be permis¬ 
sible . 76 Al-Amidi’s interlocutor is quick to point out that the holders of 
the pre-existing ‘none’ and ‘all’ opinions that constituted the prior khilaf 
at least agree that making distinctions to develop a ‘sometimes’ opinion 
is wrong, and that to offer such a middle opinion would therefore violate 
ijma' on the impermissibility of holding a compromise view. Al-Amidi 
replies, however, that as long as the holders of the prior conflicting views 


74 Al-Mahsul, ii, 66-71, mas’alah s 3-6. 

75 See al-Mahsut, ii, 62, where he says the third opinion is permissible so long as it does 
not constitute “mukkalafat al-ijmd'.” 

76 Al-Amidi, al-Ihkdm, i, 386-387. In al-Razi's terms, this would be a khilaf constituted 
by rulings of type (1) and (2), which would then allow a subsequent ruling or rulings of 
type (3)- 
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do not expressly state (min sarlh maqalihi ) that the middle position is 
impermissible (i.e., as long as they do not form ijma' on its impermis¬ 
sibility), then there is no bar to holding a middle opinion. One cannot 
simply assume, based merely on the implication of the prior khilaf that 
both sides agree on the impermissibility of the middle opinion . 77 

But then al-Amidl goes even further, in response to another objection 
from his interlocutor, and states that as long as the ummah disagrees, even 
if that disagreement is a settled khilaf then to disagree with each of the 
two sides is not to disagree with the ummah. as a whole, because disagree¬ 
ment is not agreement and does not have its preclusive effect: to disagree 
with people who already disagree among themselves is not to violate their 
consensus. Once legal disagreement sets in, then, al-Amidi seems to allow 
considerable scope for the subsequent development of views that differ 
from those that constitute the pre-existing legal disagreement. 

Observations 

Both authors suggest that the configuration of the prior khilaf can be deci¬ 
sive. Presumably, if the doctrinal positions were sufficiently inconsistent, 
or distant, or inconsistent in particular ways, the scope for new opinions 
could be quite broad . 78 Al-Amidi, the most k/h/a/^ friendly author of those 
discussed, is an outlier here in his view that khilaf both resists reduction 
but welcomes considerable possible expansion. Al-Amidi would seem to 
allow certain configurations of khilaf to grow infinitely. Bernard Weiss has 
noted how remarkable al-Amidi’s views are in this regard and attributes 
them partly to his deep knowledge of and commitment to dialectics. Weiss 
emphasizes that participants in the dialectic would not have recognized 
any overlap between their own positions and those of their opponents . 79 
As seen above for both al-Amidi and al-Razi, wide doctrinal divergence 
can potentially leave ample space for the development of new opinions. 
In al-Amidi’s case, perhaps his deep interest in dialectics led to a more 
dialogical view of legal doctrine. Many works of usul al-fiqh are structured 
partly with formal disputations in mind, most conspicuously perhaps the 


77 Al-Amidi, al-Ihkam, i, 388. 

78 The existence of squarely contradictory answers leads some authors to a more 
restrictive view: For Abu al-Husayn, for example, if the community settles on two contra¬ 
dictory answers (qawiayn mutanafiyayn), then the community will have implicitly agreed 
to deem mistaken answers that are other than those two ( takht'Cat ma siwahuma), though 
Abu Husayn acknowledges the possibility of an opinion that agrees in part with each of 
the pre-existing opinions, presumably in regard to opinions that are severable in their 
component parts. Al-Mu'tamad, ii, 505. 

79 Weiss, Search, 242. 
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Kitab al-Wadih of Ibn ‘Aqil, an author who, as seen above, argued against 
the reduction of khilaf to a univocal consensus. 

IV. Conclusions 

Neither the fact of interpretive and doctrinal diversity in Islamic law nor 
the theorizing done in regard thereto in Islamic legal thought have escaped 
modern scholarly attention. Baber Johansen emphasizes how, from the 
point of view of social and institutional history, the view of individual 
exercises in legal interpretation as necessarily contingent and fallible, 
and the consequent toleration of doctrinal diversity, had key functional 
advantages for pre-modern Islamic legal systems. Accommodating such 
diversity made it possible to legitimize “normative pluralism... and... the 
co-existence of various doctrines and normative systems;” to allow 
“peaceful... co-existence of the groups of scholars;” and “to shield off 
the judiciary against ethical and cognitive criticism.” 80 Ashk Dahlen sug¬ 
gests that interpretive diversity functioned to buttress the authority of the 
revealed textual bases of the law. Islamic legal hermeneutics “predicated 
the possibility of multiple interpretations” as a way of suggesting “a uni¬ 
fied or univocal hierarchy of meanings rather than a polysemous range of 
interpretations,” and as a way of emphasizing “textual stability rather than 
the opposite.” 81 That is, by accommodating diversity, usuL al-fiqh really 
only confirms its own foundationalism. Aron Zysow has shown how dif¬ 
ferent attitudes toward consensus and legal disagreement signal larger 
commitments to competing legal epistemologies. Mainstream Sunni legal 
hermeneutics (Zysow’s “formalists”) relies on consensus to compensate 
for relatively widespread textual and interpretive uncertainty. Minority 
positions in legal hermeneutics (Zysow’s “materialists,” principally Zahiris 
and Imami Shiites) insist on textual certainty and thus do not require that 
consensus play much of a role: When “sources of uncertainty are elimi¬ 
nated, there is no need for consensus.” 82 

For mainstream Sunni legal hermeneutics, the gulf between the required 
certainty of theological postulates and the much less certain practice of 
legal interpretation led to a kind of pragmatism. Some ShafiT authors 


80 Baber Johansen, Contingency in a Sacred Law: Legal and Ethical Norms in the Muslim 
Fiqh (Leiden: Brill, 1999), 38-39. 

81 Dahlen, Islamic Law, Epistemology and Modernity, 99. 

82 “Economy,” 494. 
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were willing, within this framework, and seemingly contrary to theologi¬ 
cal imperatives, to accord a high precedential value to legal disagreement, 
and in some cases to argue for the permissibility of its potential future 
expansion. The fact that these usuL al-fiqh authors considered khilaf -— 
legal disagreement within the interpretive community of mujtahids —to 
be valid law presents a striking congruence with Fish’s account of inter¬ 
pretive disagreement, important differences notwithstanding. 

But even so, the convergence value continued to exercise a strong pull, 
as did foundationalism, and all the legal theorists examined in this essay, 
even al-Amidi, were careful to place limits of some kind on the scope of 
legal disagreement. Even for the most pragmatically-minded Islamic legal 
theorist, it remains important to proclaim the existence of limits to legal 
disagreement. 

However, an important aspect of all the discussions of Ljmd‘ by the 
authors of works of usuL aL-fiqh is that ijmd ’ itself—an asl that Ibn ‘Aqll 
says has a status higher than many revealed texts 83 —remains mukhta- 
Laf fihi, or, we might say, a site of contestation, on two levels. Not only 
is there considerable variation in theoretical accounts of Ljma c and its 
ramifications, 84 but the determination of ijmd' itself is subject to consider¬ 
able uncertainty. As Bernard Weiss reminds us, ascertaining whether ijma c 
had in fact occurred remained, for several reasons, a matter of fallible 
opinion. 85 Muslim legal theorists were thus free to challenge whether Ljma c 
existed at all, quite apart from their appealing failure to achieve unity on 
what it meant to agree, and still less on what it meant to disagree. 
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BODY AND SPIRIT OF ISLAMIC LAW: MADHHAB DIVERSITY IN 
OTTOMAN DOCUMENTS FROM THE DAKHLA OASIS, EGYPT 

Rudolph Peters 


In chapter 6 of The Spirit of Islamic Law, Bernard Weiss discusses juristic 
authority and the diversity of schools. One of the topics of this chapter is 
that mujtahids often derive different opinions from the same source texts. 
The jurists accepted this diversity as they were fully aware of the fact that 
fiqh was human understanding of the divine Shariah and that scholars 
could differ in their interpretations of Qur’an and hadith. This resulted, 
already early in Islamic history, in the emergence of the madhhabs, which, 
as it were, institutionalized difference of opinion. Doctrinal diversity, I 
would argue, is part of the spirit of Islamic law. Now Weiss’s focus in chap¬ 
ter 6 of his book is the role of the mujtahids in finding the law and the 
criteria which would help laymen in finding which mujtahids are the most 
learned and trustworthy and, thus, in selecting the correct opinions from 
the enormous diversity of legal views. This diversity of Islamic law is the 
central theme of this chapter. However, I will consider it from a different 
angle: I intend to examine legal diversity not with a top-down approach, 
as Weiss did, but from a bottom-up perspective. My concern will be how 
legal practice dealt with this diversity on the ground. If Weiss applied the 
term “spirit of Islamic law” to the theory of the law and especially the pro¬ 
cess of finding the law, I would like to use the term body as a metaphor for 
legal practices and the documents recording them: contracts, judgements 
and fatwas. The corpus I will use is a family archive from the Ottoman 
period found in the Egyptian town of al-Qasr in the Dakhla Oasis. I will 
begin with a brief description of the collection. 

In 2003 workers restoring an eighteenth-century mud-brick house in 
al-Qasr discovered pieces of paper in the rubble of an adjacent house that 
had collapsed. Apart from scraps and small fragments of documents, the 
find included many complete or nearly complete, legible documents. The 
restoration of the mud-brick house was carried out by the Qasr Dakhleh 
Project (QDP) under the aegis of the Dakhleh Oasis Project (DOP), an 
international project aiming to study the history of the Dakhla Oasis 
from prehistoric times to the present. 1 During the subsequent campaigns 


1 For information on and the annual reports of the DOP and QDP, see http://arts 
.monash.edu.au/archaeology/excavations/dakhleh/index.php. 
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of 2004, 2005 and 2007 more written pieces of paper were found in the 
remains of the ruined house, which, according to local informants, was 
known as Bayt al-Quraskl and had been abandoned before rg4o, probably 
due to its sudden collapse. The finds include religious texts, personal let¬ 
ters, magical texts, amulets and 2r6 undamaged or nearly undamaged legal 
and financial documents written in the period between 1579 and 1937. 
A preliminary examination showed that they are the remains of a family 
archive of a branch of the local Qurashi family. All pieces of paper have 
been rehydrated, put between glass plates for conservation, numbered 
and photographed, and are now stored in the storerooms of the Dakhla 
Inspectorate of the Supreme Council of Antiquities. 1 have edited all com¬ 
plete or nearly complete legal and financial documents found so far and 
published them in 2orr in Watha’iqMadlnatal-Qasrft al-Wakatal-Dakh'da 
Masdar"" li-Tarikh Misrft al-Asr at-Vtkmam (see Bibliography). 

Two-thirds of these documents are legal: contracts, often notarized in 
court, receipts of payment of taxes, IOUs and appointment of attorneys. 
The remainder are mainly accounts or lists regarding debts or expenses. In 
addition 1 have found a few waqfiyyas (4), judgements (2) and fatwas (3). 
A substantial proportion of the documents are related to agricultural 
activities: lease or sale of land or of water rights, sharecropping or the 
payment of taxes on palm trees or springs and wells. In addition there is a 
document regarding a contract for the maintenance of a spring and some 
lists made by individual farmers recording those from whom they leased 
water rights. Table r gives an impression of the types of documents. Table 2 
shows the distribution of the documents over the Hijri centuries. The old¬ 
est document of the collection is a waqfiyya with a length of more than 
one meter and dated 987/1579. Unfortunately the opening lines, with the 
name of the founder of the waqf are missing. The most recent document 
is a tax receipt from rg37. 

Many documents were issued and sealed by a court: forty-seven by the 
al-Qasr court and seven more by Cairo courts. The oldest one dates from 
997/1589 and the most recent one from 1264/1848. Only two of these are 
judgements, ending litigation; all others are notarized contracts. Except 
for the two documents issued by the al-Qasr court in the 19th century, 2 the 
qadts mention their madfihab affiliation. Nearly all (41) of the deeds reg¬ 
istered in the court of al-Qasr bear the name and the seal of Shafi'T qadts, 


2 This probably a result of the 1802 decree that qadts had to follow Hanafi law. See 
Peters, “What Does It Mean?,” 157 (based on Jabarti). 
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belonging to local families. The population of al-Qasr and, indeed, all of 
the Dakhla and Kharga Oases followed the Shaft‘i madhhab. In this paper I 
will first examine to what extent the qadls of al-Qasr were incorporated in 
the Ottoman Hanafi judiciary and, secondly, why qadls of other madhhabs 
than the Shafi ‘1 madhhab, issued documents in the al-Qasr court. 

The Ottoman judiciary was hierarchically organized. The qadls in the 
principal cities were appointed by the chief qadls in Istanbul. Those 
regional qadls could appoint deputies ( na'ibs ), both to their own court 
and to the smaller courts within their districts. Qadls did receive salaries 
but mainly lived off the fees the people had to pay for getting judgements 
and for having contracts notarized. The deputies had to hand over part 
of their fees to the qadl who had appointed them. The Hanafi madhhab 
was the official one in the Empire and until the beginning of the sixteenth 
century, Ottoman judges belonged exclusively to that madhhab. However, 
after the conquest of the Arab regions of the Middle East, the situation 
became complicated since here the population belonged to other mad¬ 
hhabs and, moreover, a judicial system had developed in the Mamluk 
period whereby courts in the main cities would be staffed by qadls from 
different madhhabs. After the Ottoman conquest, this system was con¬ 
tinued, except that the supremacy of Hanafi law was institutionalized by 
appointing a Hanafi chief qadl in each court, whereas the qadls belong¬ 
ing to the other madhhabs held office as his deputies. In Egypt the qadls 
of the regions ( qudat al-aqallm) resided in main cities and were usually 
Hanafi Turks, appointed by the qadl i askar of Anatolia in Istanbul. 3 Later, 
however, only a few of the most important regional qadls were appointed 
in Istanbul and the rest by the chief judge ( qadl c askar) of Egypt. 4 The 
regional qadl would appoint local ulema from different madhhabs as 
deputies in his courts and in the other towns of his district. 5 These depu¬ 
ties would adjudicate disputes and notarize documents according to their 
own school but under the supervision of the Hanafi qadl . 6 The qadl of the 
Oases ( qadl al-Wahat or al-nazirfl al-ahkam aL-shar’iyyah fl kamil aqallm 
al-Wahat), who probably resided in Girga or Asyut in the Nile valley, 
was one of these regional Hanafi Turkish qadls . 7 However, from the early 


3 ‘Isa, Tarlkh, 96. 

4 Farahat, Al-Qada' al-SharTflMisr jt al-Asr al-'Uthmanl, p. 381. 

5 ‘Isa, Tarlkh, 97. 

6 Peters, “What Does It Mean?”, 147-58.; ‘Isa, Tarlkh, 97. 

7 The qadl of the Oases (Alwah) belonged to the first (lowest) rank of the six ranks of 
the Egyptian Ottoman judicial hierarchy. El-Nahal. Judicial Administration, Appendix B. 
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eighteenth century we find that there were local ShafiT qadls of the Oases 
(e.g. in 1702 and 1704)) 8 and Hanafi deputies (e.g. in 1722). 9 It would seem 
that from about 1700 the office of the qadl of the Oases was held by Egyp¬ 
tian, local scholars. 

The qadl of the Oases would appoint the deputy qadls of al-Qasr. In a 
collection of documents from the Kharga Oasis also dating from the Otto¬ 
man period, there are several letters of appointment in which the qadl 
of the Oases appoints deputies in towns comparable to al-Qasr. The old¬ 
est ones, dated 1050/1640 10 and 1058/1648, * 11 show that these deputies had 
extensive jurisdiction defined as: hearing claims and testimonies, adjudi¬ 
cating disputes, writing official documents, court records and marriage 
contracts, making inventories of estates, [recording] payments of I.O.U.s, 
and dealing with all legal cases arising in the Kharga Oasis, an accordance 
with the doctrine of the ShafiT madhhab. Excepted were matters com¬ 
ing from or going to the Diwan 12 and the investigation of homicide. The 
deputy was entitled, in case of necessity, to appoint deputies from the 
four madkhabsP We may safely assume that the deputies in al-Qasr had 
a similar jurisdiction. In a letter of appointment, dated 1167/1754, we find 
that the deputy had full jurisdiction, without any exceptions, but that the 
term of his appointment was restricted to one year. These remained the 
normal clauses until the nineteenth century. 

From the formulas used in these documents by the qadls of al-Qasr 
to refer to their office it is clear that they regarded themselves as part of 
the Ottoman-Egyptian judiciary, being deputies of the qadl of the Oases. 
Throughout the seventeenth century, they call themselves “the pride of 
the deputies and the head of the court clerks” (fakhr al-nuwwab wa-ra’s 
al-kuttab), whereas the full qadls used the title “the most proficient of the 
qadls of Islam and the most excellent of the governors of men” ( aqda qudat 
al-Islam wa-awla wulat al-anam). And when these deputies describe their 


8 ‘“Ubayd Allah b. Musa al-DInari, al-nazir jt at-ahkam al-shar'iyyah fl kamil aqalil 
al-wahat.” D.04.189, dated 1114, ah. D.05.04irecto, dated 1116. 

9 “Husayn ‘Alt al-Hanafi, al-muwalla bi-Alwah khilafat an .” D.04.167 dated 1133 ah. 

10 Dar al-Watha’iq al-Qawmiyyah (Egyptain National Archive), Watha’iq al-Wahat, 
Microfilm 9, No. 20. The documents of this collection have been catalogued and partially 
edited by Salwa ‘All Milad. 

11 Milad, Watha’iq al-Waliat, 135. 

12 The phrase probably refers to serious matters that had to be dealt with by the Coun¬ 
cil of the Governor in Cairo. 

13 Milad, Watha’iq Al-Wahat, 135 (Doc. 23). The 1050 ah appointment is found in Dar 
al-Watha’iq al-Qawmiyyah, Watha’iq al-Wahat, Microfilm No. 9, doc. 20. 
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official position, they call themselves, up to the early eighteenth century, 
“Shariah judge by virtue of substitution” ( aL-hakim al-shar 7 khildfat""). 

Although, as we have seen, the lower echelons of the Egyptian judi¬ 
ciary in the eighteenth century became increasingly Egyptianized and the 
Hanafi school had to concede ground to the local schools as far as the 
appointment of judges was concerned, the overall legal system, headed 
by chief qadl in Cairo, appointed by Istanbul, remained Hanafi and Otto¬ 
man with a limited recognition of the other legal schools. The question of 
which qadl would hear a case if there were several qadls with jurisdiction 
was moot in Hanafi law. Abu Yusuf’s opinion was that in such a situation, 
the choice was the plaintiff’s, because the lawsuit was his. Muhammad 
al-Shaybani, however, asserted that the choice is the defendant’s, on the 
ground that he is defending himself against the plaintiff’s claim. The lat¬ 
ter opinion was regarded as the authoritative one. Later Hanafi scholars, 
however, pointed out that this rule only applied if the qadls’ jurisdictions 
did not overlap, e.g. in situations that each of them had exclusive juris¬ 
diction over one region or neighbourhood, or one over soldiers and the 
other over civilians. In such a situation, these jurists asserted, the choice 
of the court is the defendant’s and he cannot be summoned to a court in 
another neighbourhood or to a military court if he is a civilian. However, 
if there are several qadls in a city, each of them with general jurisdiction, 
the jurists disagree on which party may select the court. Al-TImurtashI 
(d.1004/1595) held that the plaintiff is entitled to choose the qadl, provided 
there is no obvious advantage for either party as a result of this selection, 
whereas Ibn Nujaym ^.970/1569) claimed that the choice was the defen¬ 
dant’s. The issue was resolved in the Ottoman Empire by a sultanic edict, 
issued on the basis of a fatwa given by the Shaykh al-Islam Abu al-Su‘ud, 
instructing qadls not to adjudicate contrary to the defendant’s madhhab: 

Question: If Zayd, who is a Hanafi, dies while being away [from his home¬ 
town], and his Shafi‘1 creditors produce evidence of their claims [against 
the estate] in the absence of the heirs, and if the Shafi‘1 qadl finds for them, 
and the Hanafi qadl thereafter issues execution on the judgement, is this 
legally acceptable? 

Answer: No. The qadls in the Well-Protected Dominions [i.e. the Ottoman 
Empire] have been forbidden to give judgement contrary to the defendant’s 
madhhab and the Hanafi qadls order of execution is therefore null and void. 
Abu al-Su‘ud. Muhammad [al-Shaybani] held that the defendant’s choice of 
qadl is decisive. This is the ruling according to which fatwas must be issued. 
Qadikhan and Majma‘al-Fatawa. u 


14 P. Horsier, Zur Anwendung des islamischen Rechts, 48. 
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The second question that was discussed among Ottoman Hanafi jurists 
was the status of the sentences and documents issued by the non-Hanafi 
qadls. After the Ottoman conquest, the Hanafi qadl in the Arab regions 
was given precedence over the other qadls who were henceforth regarded 
as deputy qadls . 15 However, as appears from the fatwa quoted above, they 
could still adjudicate, at least if the defendant wanted it. For the enforce¬ 
ment of such a judgement, a warrant of execution issued by the Hanafi 
supreme qadl was required. In principle, all decisions and documents 
of other qadls would be endorsed. The basic rule here is that sentences 
based on ijtihad cannot be reversed by other qadls. Its rationale is to pre¬ 
vent endless litigation. Yet there were certain limits. Hanafi doctrine in 
this respect was very much like the modern law of conflict of many states 
with Western legal systems, according to which national courts under 
certain conditions may apply foreign law, but only if this does not violate 
the ordre public (public policy), i.e. essential values of the legal system. 
For the Hanafi jurists, these essential values consisted in unequivocal texts 
of the Qur’an and hadith or the ijma\ The Hanafi qadl would issue war¬ 
rants of execution for the judgements of the other qadls, unless they vio¬ 
lated such texts, as interpreted by Hanafi doctrine. 16 Hanafi textbooks list 
a number of issues that are legal according to other madhhabs, but cannot 
be endorsed by Hanafi qadls. Among these issues we find the following: 

• Capital sentences based on the qasamah procedure, i.e. fifty oaths 
sworn by the victim’s next of kin, a possibility recognized in Malik! law; 

• Sentences based on the testimony of one witness and an oath sworn by 
the plaintiff, recognized by all madhhabs except the Hanafis; 

• Sentences upholding the validity of a temporary marriage ( mufah ), 
recognized in Imam! ShiT doctrine; 

• Capital sentences pronounced in spite of the fact that one of the 
victim’s female heirs has waived her right to demand retribution, valid 
under Malik! law; 

• Sentences regarding a triple repudiation pronounced in one session as 
a single one, as is held by some Hanbalis. 17 

Through the application of this law of conflict, the Ottomans could both 
uphold Hanafi supremacy and meet the practical demands of the local 


15 El-Nahal, The Judicial Administration of Ottoman Egypt, 14-17. 

16 Ibn Nujaym and al-Hamawi, Ghamz ‘Uyun al-Basa’ir, I, 340-2. 

17 Ibn Nujaym, Al-Bakr al-Ra‘iq, VII, 11-12; Ibn ‘Abidin, Radd al-Muhtar, IV, 451. 
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population. However, we must not exaggerate the practical importance of 
this system. It functioned only in a few large cities. 

Having sketched the institutional framework, I will now examine the 
documents issued in the al-Qasr court by non-Shah'i qadls in order to try 
and find out why the case or the notarization was not handled by a Shah'i 
judge. I found the following documents: 

Documents issued by a non-Shah'i deputy of al-Qasr: 

• A judgement ending litigation about water rights, pronounced by a 
Hanafi deputy qadl, dated 1055/1645; 18 

• Notarization of a contract recorded overleaf, by a Malik! deputy qadl, 
dated 1056/1646; 19 

• Annulment of a marriage on account of the husband’s lasting absence, 
by a Maliki deputy qadl, dated 1116/1705. 20 

Documents issued by a (deputy) qadl of the Oases: 

• Appointment of a legal guardian for a deaf-mute person, by the Hanafi 
qadl of the Oases, dated 1090/1679; 21 

• Sale of land and water rights, issued by the Shah'i qadl of the Oases, 
dated 1114/1702; 22 

• Sale of land and palm trees, issued by the Shah'i qadl of the Oases, 
dated 1116/1704; 23 

• Settlement {sulk) about the payment of a bride price ( sadaq ), issued by 
the deputy Hanafi qadl of the Oases, dated ca. 1133/1722; 24 

• Sharecropping contract (Ja’alah ) issued by the deputy Hanafi qadl of 
the Oases, dated 1133/1722; 25 

• Lease of land issued by the Maliki deputy qadl of the Oases, dated 
1234/1817. 26 


18 D.05.002. 

19 D.05.079V. 

20 D.05.050. 

21 D.05.024. 

22 D.04.189. 

23 D.05.04irecto. 

24 D.04.225. The last part of the document with its date is missing. Since it was issued 
by the same Hanafi deputy qadl of the Oases as D.04.167 from 1133 ah, I am assuming that 
it must have been issued around the same year. 

25 D.04.167. 

26 D.o5.o65recto. 
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Let us first give a closer look at the documents issued by local deputies 
in al-Qasr. The first one is a judgement pronounced in the court of al- 
Qasr by a certain Abu Hafs Siraj al-Din ‘Umar al-Hanafi, the Hanafi deputy 
qadl (Khalifat al-hukm al-’azlz biha [i.e. in the court of al-Qasr] niydbat an ) 
of a certain Jamal al-Din Yusuf Efendi al-Hanafi, the qadl of the Oases. 
The case was simple: a person sued a second cousin claiming that the 
latter had unlawfully taken possession of certain water rights. The defen¬ 
dant denied the claim and the plaintiff could not substantiate it. The qadl 
offered the oath of denial to the defendant. After the latter had sworn it, 
the qadl found for the defendant and debarred the plaintiff from suing the 
defendant for the same issue. In our collection, judgements are rare: there 
are only two of them. The other one was pronounced by a ShafiT deputy 27 
and here the issue was also a dispute about water rights. It is difficult to 
explain why in our document the claim was heard by a Hanafi, instead of 
the ShafiT qadl. Under Ottoman Hanafi law, the choice of the madhhab in 
litigation was the defendant’s. In this case the defendant might have opted 
for adjudication under Hanafi law because he knew that the plaintiff had 
one witness, but not two. According to the doctrine of all madhhab s but 
the Hanafi, the qadl will find for a plaintiff whose claim is corroborated by 
one witness and his own oath. However, even if the plaintiff’s claim would 
have been awarded by the ShafiT deputy, the defendant had nothing to 
fear because an Ottoman qadl would never grant the required exequatur 
since judgements based on the testimony of one witness corroborated by 
the plaintiff’s oath were regarded as being against Hanafi ordre pubtic. 
Therefore, “madhhab shopping” cannot explain the choice for a Hanafi 
deputy. 

I think we must look in a different, more practical direction. It is remark¬ 
able that the next document, dating from about a year later (1056) is also 
issued by a non-Shafi ‘1 deputy qadl, this time a Malikl. It is an ordinary 
notarization of a contract concluded a year previously and written on the 
reverse of the document. Our collection includes several notarizations by 
ShafiT deputies and their wording is almost identical with the one issued 
by the Malikl deputy. Therefore, we may assume that the handling of this 
particular document by a Malikl deputy was not prompted by differences 
between madhhab doctrines. A plausible explanation might be that, in 
1055 and 1056, the ShafiT deputyship was vacant and that his duties were 
performed by Hanafi and Malikl deputies. We do not know exactly how 


27 D.05.003, dated 1125 H./1713. 
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long the position was vacant, but by 1061, there was a Shaft‘I deputy in 
office. 

Only in the third document did the madhhab doctrine play a role in the 
choice for a deputy. It contains a decision by a Malik! deputy qadl autho¬ 
rizing a woman to rescind her marriage on the ground that her husband 
had left her more than seven years ago without providing maintenance. 
It is expressly mentioned that the Maliki deputy in this case acts with 
the permission of the Shah'i deputy qadl. The reason for the woman to 
approach the Maliki deputy is obvious: the differences between ShahT 
and Malik! doctrines. Shah'i doctrine does not offer relief for a woman 
who has been abandoned by her husband. She may demand dissolution 
( faskh) of her marriage for non-payment of maintenance, but only if she 
can prove that the husband is indigent, and not if he refuses to support 
her, although he has the wherewithal for it. If he disappears and leaves his 
wife without maintenance, she is not entitled to an annulment if the hus¬ 
band had sufficient means at the time of his disappearance. 28 Maliki doc¬ 
trine is more favourable to women in this respect. A woman may obtain 
a divorce for absence of her husband—opinions on the minimum dura¬ 
tion vary between one and three years—if she fears that she will com¬ 
mit immoral acts due to her husband’s absence. Her statement to this 
effect suffices and need not be corroborated by witnesses. If the husband’s 
whereabouts are known, a letter must be sent to him to summon him 
to rejoin his wife either by returning to her or by sending for her. If he 
refuses to do so or fails to answer, the qadl may pronounce the divorce. If 
it is impossible to get in touch with him, the qadl may do so immediately. 
It is irrelevant whether or not the husband has made arrangements for 
her maintenance. 29 Another course open under Maliki law to a woman 
in such a situation is that she petitions for divorce on the ground that her 
husband does not provide maintenance. In this case, the woman appears 
to use both options: She produces witnesses testifying to her husband’s 
absence for over seven years, to the fact that he has left her without main¬ 
tenance and to her fear that she may commit immoral acts. The qadl, after 
making her swear an oath to corroborate these facts, gives her permission 
to rescind her marriage. 


28 Ramil, Nihayat al-Muhtaj, VII, 212-3. It seems, however, that the practice of Shafi'i 
judges in Ottoman Palestine was to grant wives in these circumstances an annulment. See 
Tucker, In the House of the Law, 83-85. 

29 Dasuqi, Hashiyah 'ala. al-Sharh al-Kablr, II, 431; Jazlrl, Kitab al-Fiqh, II, 581-584. 



326 


RUDOLPH PETERS 


Six documents were issued in the al-Qasr court but by qadls of the Oases 
or their deputies. To leave no doubt, these were not exequaturs of Hanafi 
qadls, sanctioning the execution of judgements or documents issued by 
judges of other madhhabs, but rather documents originally issued by a 
(deputy) qadl of the Oases. The first one is issued by the Hanafi qadl of 
the Oasis and records the appointment of a person as a legal represen¬ 
tative ( mutahaddith shar’i) for his deaf-mute nephew whose father had 
died. The uncle is authorized to take possession of his nephew’s share in 
the inheritance and will support him from it. The subject-matter of the 
documents gives no clue as to the reason why a Hanafi qadl should issue 
it and not a ShafiT deputy. According to the letters of appointment, these 
deputies were competent in such matters and the collection contains 
several documents in which ShafiT deputies appoint legal representatives 
for orphans. The following two documents (1114/1702 and 1116/1704) bear 
the seal of a ShahT qadl of the Oases, ‘Ubayd Allah b. Musa al-DInarl, 
a scion of a family of ulema from al-Qasr, who between 1099/1688 and 
1129/1718 was one of the ShahT deputies in the al-Qasr court. Two further 
documents, recording a sulh agreement and a contract of sharecropping 
and dating from around 1133/1722 were issued by a Hanafi deputy. This 
probably means that, at that time, the qadl of the Oases was not a Hanafi 
and supports the notion that at the lower levels of the judicial hierarchy 
in Egypt the Hanafi madhhab had lost terrain by the eighteenth century. 
Neither document gives an indication why the Hanafi doctrine should 
have been chosen for handling the transaction. In fact, the sharecropping 
contract (Ja’alah) would have been null and void under Hanafi law. 30 

The last document is a run-of-the-mill contract of lease of land, identi¬ 
cal to many others issued by ShahT judges, bearing the seal of the Malik! 
deputy of the Oases. None of these documents contains a clue as to why 
a qadl from a certain madhhab should have dealt with them. There are 
no doctrinal issues that could explain the choice of a specific madhhab 
and, at least in one case, a transaction was notarized that was not rec¬ 
ognized in the qadl s own madhhab. The impression one gets is that the 
(deputy) qadls of the Oases from time to time visited the smaller courts 
falling under their jurisdiction for practical reasons, such as the collection 
of their due of the court fees or the appointment or annual reappointment 


30 Ibn Rushd, Bidayat al-Mujtahid, II, 235; For the legal discussion about the use of 
the ja'alak contract for sharecropping, see Peters, “Sharecropping in the Dakhla Oasis,” 
79 - 89 - 
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of local deputies 31 and at the occasion would sign and seal legal docu¬ 
ments and adjudicate. However, these documents and judgements had 
been prepared by the local court clerks in accordance with the local prac¬ 
tices and the visiting qadls just put their signs and seals on them. 

What may we conclude from this admittedly small sample of docu¬ 
ments? The conclusions are not earth-shattering, but they confirm and 
complement our knowledge of the Ottoman Egyptian legal system and 
specifically the hierarchically lower end of the judiciary. In the first place, 
the collection as a whole testifies to the fact that the inhabitants of al-Qasr, 
being ShahTs, were allowed to regulate their legal affairs to a large extent 
according to the ShafiT school. This tallies with what we know of legal 
practice elsewhere in Ottoman Egypt. The second point is that in those 
cases handled by non-ShafiT qadls (7 out of 47) madhhab doctrine hardly 
played a role in the choice of the qadl. Only in one document does the 
choice of the judge appear to have been occasioned by madhhab doctrine. 
The other documents contain contracts whose wordings were identical or 
nearly identical with those issued by ShafiT qadls. That they were issued 
by judges from other madhhabs can only be explained by practical con¬ 
siderations. I have suggested that the fact that in 1055 and 1056 non-ShafiT 
qadls issued documents in the al-Qasr court may have been contingent 
on the ShafiT deputyship being vacant. But lacking sources to corroborate 
this, this explanation remains speculative. As to the qadls of the Oases 
and their deputies, they would visit the al-Qasr courts—as well as other 
courts in the Kharga and Dakhla Oases—not for administering justice, 
but for practical reasons, such as the collection of court fees or appoint¬ 
ing deputies. However, while being there, they would rubberstamp docu¬ 
ments that had been drafted by the local court clerks. 
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Tables 


Table 1: Distribution of the documents according to subject 


Sale and lease of land, water and palm trees 
Sale and lease of urban property (houses) 

Other legal transactions (debts, attorney, family business) 
Receipts (taxes and other debts) 

Accounts and lists 

Miscellaneous (fatwas, waqfiyyas, sulh, judgements) 


70 32% 

9 4 % 

39 18% 

41 19% 

37 18% 

20 9% 


TOTAL 


216 100% 
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Table 2: Chronological distribution of the legal and financial documents 


10th C. (1494-1591) 

2 

1% 

11th C. (1591-1688) 

29 

13% 

12th C. (1688-1785) 

49 

23% 

13th C. (1785-1882) 

80 

37% 

14th C. (1882-1979) 

25 

12% 

Undated or not dateable 

31 

14% 

TOTAL 

216 

100% 


Table 3: Documents issued by Shariah courts according to qadTs rank and 
madkkab 

Issued in a Cairo court 



7 

Issued in the al-Qasr court 



47 


By a (deputy) qadi 


6 


of the Oases 




Hanafi 

3 



Shafi'i 

2 



Maliki 

1 



By a deputy qadi 


41 


of a-Qasr 




Shafi'i 

38 



Maliki 

2 



Hanafi 

1 








TRACING NUANCE IN MAWARDI’S AL-AHKAMALSULTANTYYAH: 
IMPLICIT FRAMING OF CONSTITUTIONAL AUTHORITY 


Frank E. Vogel 
Introduction 

The normal or canonical list of Western scholars to whom we turn for 
understanding Sunni fiqh constitutional thought has been Gibb, Lambton, 
and now Crone. All of them follow Gibb in examining a series of thinkers, 
from Mawardi’s immediate theologian precursors Baqillanl (d. 403/1013) 
and Baghdadi (d. 429/1037), to Mawardl (d. 450/1058), then to Juwaynl 
(d. 478/1085), Ghazzall (d. 505/1111), and Ibn Jama'a (d. 733/1333), down to 
Ibn Taymiyyah (d. 728/1328) (with varying additions), and in focusing on 
each thinker’s treatment of the imamate itself—prerequisites for office, 
election, duties, disqualification, deposition, and the like. This is a grip¬ 
ping tale because during the same period the caliphate goes through vari¬ 
ous life and death throes, is finally terminated, and then begins a half-life 
in other bodies. 

All these accounts share in degrees a single approach to the succession 
of Muslim theories about the caliphate. They construe it as a series of 
capitulations, a progressive bending or abandonment of legal principles 
to justify existing circumstances, which in the end weakened sharVah ’s 
claim on rulers and acquiesced in, or even aided and abetted, a sorry his¬ 
tory of arbitrary and semi-secular absolutism. According to this approach, 
Mawardi’s predecessors, obsessed with shoring up the legitimacy of the 
Sunni caliphate at a time when it faced rival ShIT claims backed by the 
powerful Fatimid caliphate, bent ideals in order to justify the history of 
the caliphate up to their time. Or, in Gibb’s words, speaking of Mawardi’s 
predecessors, whom he calls the framers of the “classical” theory of the 
caliphate: 

By disregarding the stipulation that the imam’s authority is bound up with 
his maintenance of the sharTah on the one hand, and insisting upon the 
unchanged obligation of submission to him on the other, they emptied the 
“contract” of all moral content and left only the factor of power operative in 
the political organization of the Community . 1 


1 Gibb, "Constitutional Organization,” 16. 
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As the next step in the succession, it fell to Mawardi to devise doctrines 
to legitimize caliphs who had fallen entirely under the thumb of Shi'i 
Buyid rulers. Again, in Gibb’s words, Mawardi did still more to “under¬ 
mine the foundations of all law.... Already the whole structure of the 

juristic theory of the caliphate was beginning to crumble_” Finally, 

Mawardi’s successors, laboring to maintain an Islamic political theory as 
the caliphate continued a mostly downward course and eventually was 
extinguished, continued making concessions until, as Gibb puts it, by 
further “applying] [Mawardi’s] principles... brought [the juristic theory] 
crashing to the ground.” 2 Gibb also, somewhat inconsistently, describes 
the entire sequence of Sunni political and constitutional writings as not 
influencing events but as rather dictated by them: they are “only the ratio¬ 
nalization of the history of the community.... All the imposing fabric of 
interpretation of the sources is merely the post eventum justification of the 
precedents which have been ratified by ijmd” 3 

But it is important to recognize that Gibb’s analysis operates from 
within a conception of Islamic legal and political history now being 
rapidly eroded. What was Gibb’s understanding of the Islamic theory of 


2 Gibb, “Al-Mawardi's Theory,” 164. See also Gibb, “Sunni Theory,” 142-143; Lambton, 
State, 102. Writing some 15 years later, in 1955, Gibb does acknowledge that late medieval 
constitutional writers partly redeem the essential principle of the state’s subservience to 
shartah. He states that, from Ibn Taymiyyah onward, Islamic political teachings converged 
on “the principle ... that the true caliphate is that form of government which safeguards 
the ordinances of the sharTah and aims to apply them in practice.” “Constitutional Orga¬ 
nization,” 26. In other words, in the end the theorists had shifted their crucial criterion for 
the legitimacy of the Islamic state from the person of the holder of power—particularly his 
qualifications and manner of selection—to whether he in fact upholds shartah. See Lamb- 
ton, State, 309. Later authors have criticized Gibb for overstating the loss to the “rule of 
law” entailed by theories like Mawardi’s or Ibn Jama’a’s. Mikhail, Politics, 28, 42-43; Crone, 
God’s Rule, 233. But even these later authors employ, in their accounts of the sequence of 
Islamic political thinkers, the same theme: Islamic political thought preserved Sunni legiti¬ 
macy only through progressive deviations from a pre-existing shartah ideal that became 
as a result ever more unattainable. Mikhail, Politics, xxxi (“'ulama 1 had to accept serious 
limitations as far as government was concerned”), 26, 29; Crone, God’s Rule, 219-255, 
esp. 254-255 (e.g., “constant stretching of basic principles”). To say this often accords with 
the tone with which medieval scholars presented their doctrines. My account hypothesizes 
that these scholars took their positions (and framed them as they did) not regretfully but 
intentionally, to strengthen the shartah rule of law as they viewed it. Their purpose was 
to advance a new theory of state legitimacy dominated by fiqh and scholars while subtly 
undermining older legitimacies, Islamic and non-Islamic, focused on the ruler. 

3 Gibb, “Al-Mawardi’s Theory,” 162. Here Gibb invokes a notion of ijmd' that is now 
in retreat—the idea that, as one of the four fiqh roots or sources of law, consensus or 
ijmd' transforms any late-arising practice tolerated by the community into an eternal tenet 
of shartah, as indisputable as if it had been literally revealed in the Qur’an itself. Gibb, 
Mohammedanism, 65; compare Hallaq, History, 76. 
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the state—the theory from which he viewed Mawardi’s theory as a fatal 
compromise? 

The head of the umma is Allah.... His rule is immediate, and His commands, 
as revealed to Muhammad, embody the Law and Constitution of the umma. 
Since God is Himself the sole Legislator, there can be no room in Islamic 
political theory for legislation or legislative powers, whether enjoyed by a 
temporal ruler or by any kind of assembly. There can be no “sovereign state,” 
in the sense that the state has the right of enacting its own law.... The Law 
precedes the State, both logically and in terms of time; and the State exists 
for the sole purpose of maintaining and enforcing the Law . 4 

Gibb seems to have believed that the vision of sharVah he describes had 
prevailed from the start: 

The function and general form of the State have been laid down once and for 
all.... The minor details of application remain open to discussion, but the 
main principles of Islamic government are conceived as divinely ordained 
institutions, valid in all circumstances and for all time... . 5 

In these quotations we see Gibb assuming that the ideal of the Law was 
and had always been in no way dependent on the state; that the state can 
make no contribution to the Law; and that the Law can be known solely 
from God’s “commands, as revealed to Muhammad.” Such a description 
of sharVah and the state assumes as original and permanent a notion of 
sharVah as knowable predominantly through textualist interpretations— 
naturally, by scholars—of a revelation taken as wholly verbal. We now 
understand that, contra to Gibb, such a vision of sharVah did not in fact 
“precede the State both logically and in terms of time.” Only after several 
centuries did this vision develop to the point that it could compete with, 
and eventually dominate, theories by which the state itself epitomized 
Islamic legitimacy and played a large legislative role. 

Bernard Weiss in his Spirit of Islamic Law very aptly captures how schol¬ 
ars now understand the emergence of a sharVah controlled by scholars 
of fiqh (fuqahff) and articulated as fiqh. Referring to the period after Ibn 
Hanbal (d. 241/855), Weiss writes: 


4 Gibb, “Constitutional Organization,” 1. 

5 Ibid., 1-2. By way of contrast, Aziz Al-Azmeh, writing in 1997 and highly critical of 
Gibb, asks how Mawardl's book could represent a further accommodation to reality when, 
in creating a “novel topic of legal discourse,” his was a “legislative” effort? Al-Azmeh, King- 
skip, 169. 
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The scholars of the law were able successfully to vindicate their indepen¬ 
dence vis-a-vis the caliphal regime and to establish once and for all their 
monopoly over the exposition of the law. The caliphate had to give up all 
claims to legislative powers and to resign itself to being—or at least to giv¬ 
ing the appearance of being—the instrument of implementation of the 
law of scholars, the law of books ... The scholars of the law, far from being 
beholden to the regime, were in a position to make the regime answerable 
to them . 6 

If we understand how contingent and late it was that the scholars’ vision 
of sharVah gained ideological dominance, and of how it needed, in early 
times and late, to cooperate as well as to contend with powerful competi¬ 
tors for authenticity and legitimacy, then we may make a different assess¬ 
ment of both the creativity and the sophistication of the work of Islamic 
constitutional thinkers like Mawardl. We need to understand anew how 
“scholars of the law” achieved the advances Professor Weiss described, 
and to understand this we will need to make yet another re-reading of the 
landmark texts of Islamic legal history. 7 

Approaching Mawardi’s al-Ahkam al-sultanlyyah in this manner, we can 
readily see it not as Gibb did—as a merely clever, rather unprincipled, set 
of justifications for a woeful state of affairs—but as a consummate work 
of constitutional strategy and of ideological gamesmanship. And we can 
realize how, given its immediate prominence and enduring influence, it 
represents a permanent milestone in the progress of the scholarly enter¬ 
prise. In Mawardi’s book, we see a fiqh scholar—writing a book of fiqh, not 
kalam or adab —for the first time successfully declaring that fiqh. dictates 
the legitimacy of the state and defines its functions, not the reverse. In 
other words, it represents a daring assault on a summit—and, on attain¬ 
ing it, the delineating of a new perspective by which fiqh, looking down, 


6 Weiss, Spirit, 16. Patricia Crone offers a great deal of context and detail to support 
such a new reading of early Islamic constitutional history. See Crone, God’s Rule, 17-141; 
Crone & Hinds, God’s Caliph.. For detailed research on the early Abbasid period, see Zaman, 
Religion and Politics. 

7 Perhaps in general we overdo the metaphor of clash and competition, of winners and 
losers, in describing the constitutional struggle between 'ulama ’ and rulers, just as we once 
overdid an account by which the rule of law falls victim to sheer tyranny. From Abbasid 
times at least, it seems clear that neither scholar nor ruler could contemplate a Sunni 
political and constitutional order without cooperation from the other party, making con¬ 
troversies over legitimacy between them (except in extreme cases) more like squabbles 
between spouses, or, as we describe it below, the constitutional strife between co-equal 
branches of government. Perhaps both parties are (again except at extremes) much more 
interested in protecting order and legitimacy than in winning a war—or even a battle. 
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defines and legitimates, by criteria stated by it, not only the caliph but the 
entire structure of the state. 8 

Since I am not a historian, or even a legal historian, I should not be the 
one to attempt a comprehensive re-reading of al-Ahkam al-sultaniyyah as 
an episode in the history of Islamic political thought, in the manner of 
Gibb, Lambton, and Crone. Perhaps I can, however, offer a reading of the 
book as a legal and constitutional document, as a proposal (which proved 
highly successful) of a new model for real-world Islamic constitutional 
thought and practice. 

This is only the beginning of a larger project. As noted above, the 
advances historians have recently made in unearthing the actual practice 
of the sharTah in various eras enable us now better to understand how 
Islamic law has functioned as constitution and basic law for myriad legal 
and constitutional systems for over a millennium. We must bring this new 
understanding to a re-reading of major works of Islamic legal history, one 
that penetrates to their implicit significance for the Legal and especially 
constitutional practice wherever and whenever they were invoked as nor¬ 
mative, but particularly for their own day. In other words, I propose a 
re-reading that, to the maximum extent possible, explores such works as 
addressing real-world Muslim constitutional and legal problems—now 
understood as arising within an Islamic legal framework—and not just 
as signposts in fiqh intellectual history, Muslim political history, or the 
evolution of religious doctrine or practice. 9 

The Originality of al-Ahkam al-sultaniyyah 

My thesis about the significance of al-Ahkam al-sultaniyyah is strongly 
supported by the fact, accepted on all sides, that it was entirely original 
in its aims, scope and many of its rulings. 10 Not only does his work lack 


8 Calder, “Friday Prayer,” 37, 44, and n. 15, acknowledges this originality and purpose 
explicitly, but says that Mawardi’s work, by delving into matters that drew the ' ulama’ 
and ruler closer, “if adopted wholeheartedly, seems likely to have weakened the influ¬ 
ence of the clerical class by bringing them into a dangerously close alliance with political 
power.” 47. 

9 Contemporary scholars of Islamic law have already made major contributions to 
such a re-reading, in works juxtaposing close analysis of MawardI, Qarafi (d. 684/1285), 
and other pivotal constitutional texts with equally close study of medieval Muslim consti¬ 
tutional and legal practice. See Jackson, Islamic-, Reza, "Islam’s Fourth”; and Kristen Stilt, 
Islamic Law in Action: Authority, Discretion, and Everyday Experiences in Mamluk Egypt 
(Oxford: Oxford University Press, 2011). 

10 “MawardI is to my knowledge the first Muslim to undertake a comprehensive deduc¬ 
tion of the elements of Law that pertain to government.” Mikhail, Politics, xxx; see also 
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predecessors, it also, and to a surprising degree yet to be fully studied and 
explained, lacks successors, in that no one chose to attempt precisely his 
task again. When addressing those areas of fiqh constitutional thought 
where Mawardi was at his most creative, his successors often contented 
themselves with simply quoting him in extenso . 11 

Many have noted Mawardi’s opening remark about the provenance of 
his book, where he explains that, since “al-Ahkam al-sultaniyyah," mean¬ 
ing the legal rules as to government, are widely dispersed among all other 
rules so as to make it difficult for those preoccupied with ruling to consult 
them, he, therefore, at the request of “one whom I am obliged to obey,” 
has gathered them into a single book. This passage seems humbly to claim 
that Mawardi’s project was one of collation, not creation. But in a passage 
at the end of his book—at the end of his final chapter on hisba —he can 
no longer suppress pride of originality. Commenting that the hisba func¬ 
tion has been neglected not only by rulers but also by juqaha’ who have 
failed sufficiently to expound its rulings, he states: 

Most of this book of ours is devoted to matter which the fuqaha’ ignored 
or failed to treat sufficiently, so we have stated what they overlooked and 
completed that in which they fell short . 12 

The true originality of Mawardi’s treatise can easily be missed. This is for 
at least three reasons. First, Mawardi’s very objective is to advance a vision 


19, 22. Nielsen, Secular, 17; Calder, "Friday Prayer,” 37; Crone, God’s Rule, 223, Hurvitz, 
“Competing Texts.” Many others assume Mawardl's originality without remarking on it. 
Calder has shown how, even on the subject of leadership of prayer which fiqh manuals 
had treated extensively, Mawardi’s formulation shows originality particularly in choosing 
to face, and to provide rules for, political and legal issues aroused by an institution that 
other scholars preferred to ignore. Calder, “Friday Prayer.” 

Another question is al-Ahkam al-sultaniyyah’s originality vis-a-vis another work that 
would have equal stature were it not extremely similar to Mawardi’s—a work of the same 
name by al-Qadl Abu YaTa Ibn al-Farra 1 (d. 458/1066). Mawardi’s work has gotten by far 
the most attention from scholars ever since the two works appeared—and this is true to 
my observation even among modern Hanballs. Most assume it to be the original work. 
Modern historians profess an open mind as to which work came first (Little, “A New Look”; 
Flalle, “Abbasid”). But to me the most obvious explanation of the clear plagiarism (or imi¬ 
tation as the highest form of flattery) is one often noted—that since Mawardi systemati¬ 
cally omitted the views of Ibn Hanbal and his followers, Abu YaTa felt obliged to write 
a complementary work. Little, “A New Look,” 7-8; Crone, God’s Rule, 223, n. 16; Hurvitz, 
“Competing Texts.” 

11 In this article I do not treat the successors to Mawardi. While some of them auda¬ 
ciously went much further in one direction or another than Mawardi did, in my view they 
did so largely by extrapolating along lines he already drew. (Juwaynl comes closest to 
independence.) And none attempts his comprehensive constitutional law coverage. 

12 Mawardi, al-Ahkam 1978, 259. 
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of sharVah portraying it as having, from the start, dictated the constitu¬ 
tional structure that Mawardi proposes. His very success at this makes 
it more difficult to discern—and appreciate—the ingenuity with which 
he accomplishes it. Second, the originality of the text is obscured by the 
fiqh method of presentation, which, like law everywhere, seeks to por¬ 
tray propositions, even novel ones, as dictated by past precedent. Third, 
the true ingenuity and novelty of Mawardi’s work is not in its content, 
where Mawardi draws (selectively) on older material from either fiqh, 
kalam or the history of the caliphate. It is rather in Mawardi’s implicit 
assumptions, the topics, definitions, conceptions, rules, and distinctions 
he chooses to introduce, and the subtle suggestions he makes. Toward a 
proper re-reading of this text, we should adopt what Gibb himself calls 
for: a reading that discovers “the real significance... not so much in the 
external and obvious statements as in the apparently casual remarks and 
concealed implications.” 13 In Mawardi’s subtle suggestions, we can find in 
germ most of the lines of thought later developed by his main successors 
in Sunni fiqh constitutional writing—most importantly, Juwaynl, Ghazall, 
Ibn Jam a'a, and Ibn Taymiyyah. 

What was the pre-existing material from which Mawardi drew? Works 
of kalam had already laid out the principles—with recognized differences 
of opinion—for justifying the institution of the Sunni imamate. As for 
fiqh itself, scholars had long before produced sets of rules for those few 
areas, chiefly taxation and criminal law, where sharVah sources contain 
specific commands addressed to the state. (Kitab al-kharaj by Abu Yusuf 
(d. 182/798) is an earlier fiqh scholar’s catalog of the latter type of rules, 
which he confidently calls on the caliph to obey.) Lastly, Mawardi, like 
his predecessors in the fields of kalam and adab, drew extensive prec¬ 
edents (often implicitly) from the record of past caliphal and administra¬ 
tive constitutional and legal practices and events, even from times of the 
Umayyads. Yet, all this voluminous material taken together falls far short 
of anything like the ordered, comprehensive fiqh constitutional system 
that Mawardi set out to create. Therefore, even when Mawardi appears 
only to be reciting old material, we need to be alert to how he selects 
among, structures, defines, differentiates, prioritizes, and legitimates past 
rules and precedents to construct something new, to serve his new and 
distinct purposes. 14 


13 Gibb, “Mawardi’s Theory,” 155. 

14 A full analysis of Mawardi’s fiqh sources and method, implicit and explicit, would 
be difficult, and is hardly attempted here. When citing past state practices, he often adds 
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Some of MawardI’s Strategies 

In this paper I propose, as a start toward a complete re-reading of 
al-Ahkam al-sultaniyyah, to sketch out several of the methods or strategies 
that MawardI deploys in his effort to launch a fiqh constitutional system. I 
discuss four strategies, which can be briefly stated as follows: 

1. Mawardl’s exaggerated idealizations of the prerequisites for de jure rul¬ 
ing authority 

2. these always coupled with his provision, by various techniques or ave¬ 
nues, for a carefully managed and multiply conditioned legal efficacy 
in actually prevailing conditions. MawardI presents these techniques or 
avenues as distasteful, regrettable concessionary retreats from the ideal, 
justifiable only because of the compulsion of contingent facts. 

These two aspects of MawardI’s treatment have often been referred to by 
commentators, but I think not from the point of view I take on them. The 
remaining two strategies I have not seen discussed: 

3. In his definitions and regulation of government functions MawardI 
insinuates various distinctions that subtly narrow and constrain those 
functions 

4. and he takes existing legal conceptions, such as ijtihad, and fortifies 
them to serve as bulwarks protecting scholars and the civil sphere gen¬ 
erally from the powers of government. 

It deserves emphasis at the outset that these strategies are deployed for 
both of the crucial purposes of a constitution—to legitimize government 
but also to constrain it. (As we recall, in Gibb’s view MawardI sought the 
first purpose at the expense of wholly failing at the second.) To achieve 
constraint MawardI seeks, first and foremost, to defend and extend, as 
against the ruler and his government, the authority of scholars and their 
ijtihad ; and second, to carve out zones of autonomy in the private sphere, 


that these were supported by scholars of their time. For example, he cites the Umayyad 
caliph Sulayman bin ‘Abd al-Malik who “if [he] is not a proof, then the acknowledgement 
of the ‘ulama‘ among the Successors who did not fear any censure in matters of truth is a 
proof” ( Al-Ahkam 1978,13); and “the most competent holders of mazalim jurisdiction and 
scholars” (ibid., 86, 87). Hurvitz, “Competing Texts,” compares the fiqh methodologies of 
MawardI and Abu YaTa. 
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zones free from government intrusion, not only in the ruler’s name, but 
also by scholars officially enforcingyh/Zz. 

As we progress through this list of strategies, we will often observe a 
revealing trait of Mawardi’s writing. Typically, his style is frank and clear. 
But in places—typically when dealing with sensitive issues in the scholars’ 
struggle against the state—he employs innuendo, ambiguity, and indirec¬ 
tion. For me, this phenomenon helps establish that Mawardi was pursuing 
certain specific goals, that he did so with full awareness and intent, and 
that the points he makes in this manner were sensitive, and in contest, in 
the legal and constitutional setting of his time. 

First and Second Strategies: (i) Idealizing Rule, while 

(11) Providing Efficacious Concessions Supplanting That Ideal 

Some writers have faulted al-Akkam al-sultaniyyah. for its unrealism, its 
total divorce from reality, while, in total contrast, Gibb and most scholars 
after him decry its excessive pragmatism, its craven concessions to unlaw¬ 
ful conditions. 15 In my view, both these characterizations are true—and 
in their juxtaposition lies the key to discerning how Mawardi and other 
scholars shaped the theory of the caliphate to give advantage to the schol¬ 
ars in their vital competition with the ruler over legitimacy. 

I trace out the logic of the scholarly position as follows. 16 To start with, 
at their stage of Islamic history, scholars perhaps could think of no form of 
rule other than a monarchical one. Yet, even if an alternative were avail¬ 
able, it would not serve their interests as well as monarchy. Given the 
scholars’ vision of sharVah as textual knowledge addressed to conscience, 
sharVah could best control ultimate worldly power not by sanctioning 
impersonal political institutions, since these would compete with schol¬ 
ars and their textual expertise, but rather by emphasizing its claims on 
the consciences of individuals. As for the form of monarchy termed the 
caliphate, not only had it long ago become canonical for the mainstream, 
to-be-Sunni groups, but also by Mawardi’s time it needed urgent defense 
against Shi'i competitors. So, while the scholars were certainly compelled 
to legitimate the caliphate, if they could do so in such a way as to ren¬ 
der its legitimacy ever more dependent on them, such a course of action 
would serve their various objectives perfectly. 


15 See Little, “New Look,” 1-6 (contrasting views of von Grunebaum, Kerr, Gardet, and 
Sourdel with those of Gibb, Rosenthal, Laoust, and Cahen). 

16 I have argued this previously, in Vogel, Islamic Law, 191-96. 



340 


FRANK E. VOGEL 


If we assume this was the goal of scholars around the time of MawardI, 
note how well this goal would be served by a plan having the following 
four elements: (1) proving that the caliphate, in its every historical up 
and down through to Mawardl’s time, was legitimate, but this time using 
fiqk doctrine, criteria, and method; (2) subtly raising beyond practical 
reach the prerequisites for appointment and performance that caliphs 
are required to meet to be legitimate; (3) compensating for the resulting 
disqualification of all actual caliphs by making the choosing of caliphs 
both easy and unassailable while obscuring, even obstructing, any practi¬ 
cal means actually to remove them from office when unqualified; 17 and 
(4) suggesting ways that in practice caliphs’ actual deficiencies (and those 
of their subordinates) could be remedied by one or another specific con¬ 
cession from or alternative to the ideal requirements, these concessions 
and alternatives to be governed by fiqk and controlled by the scholars. 
But, again, in order to preserve the ideal of the caliphate while at the 
same time preventing it from ever again competing for legitimacy with 
the shan’ah and scholars, it is essential that these concessions from the 
ideal be presented not as proper doctrine or as permanent states of affairs, 
but only as woeful, regrettable, crude, yet unavoidable concessions forced 
by contingent circumstance. 

This logic seems to me to match exactly what MawardI performs in his 
book. As for idealization, one can mention two prominent instances. 

As to the first, MawardI emphatically makes knowledge sufficient to 
perform scholarly ijtikad one of the prerequisites for appointment as 
caliph: he demands that a caliph possess “knowledge leading to ijtikad 
both in novel cases ( nawazil ) and legal rules (or judgments, akkam)." m 
This qualification is needed, he explains, because one of the caliphs’ ten 
functions is “execution of judgments between disputants and terminating 
the controversy between litigants.” 19 The chief delegates of the caliph in 
executive power—the vizier and governor—must also, if they are to enjoy 
full delegated powers, be qualified to perform ijtikad : they must possess 
“the traits of mujtakids” (sifat aL-mujtahidin ). 20 At the time when MawardI 
was writing, scholars had begun to see ijtikad capacity as a high attain¬ 
ment even for scholars, though they continued to insist on it as a prereq- 


17 Persuasive here is the extraordinarily uniform silence of the scholars, remarked on by 
all moderns who analyze their works, as to the question, inevitably arising, of how practi¬ 
cally, by what means, the subjects of an imam may disqualify and then remove from office 
an imam who fails of the conditions for rule. 

18 MawardI, al-Ahkam 1978, 6. 

19 Ibid., 15. See discussion at n. 55 below further examining this statement. 

20 MawardI, al-Ahkam 1978, 22, 33. 
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uisite for serving as judge or mufti. 21 In any event, the knowledge and skill 
which by Mawardi’s time was requisite for scholarly ijtihad would rarely 
be found in any individual who was at the same time interested in, and 
capable of, attaining, exercising, and holding the highest political office. 22 

As a second form of idealization, MawardI insists (against the compet¬ 
ing view of Baghdadi) that there can be only a single caliph for the entire 
ummah. Perhaps to underline its idealism, MawardI devotes much space 
to various improbable means for choosing between competing claimants, 
these including the casting of lots. 23 Similarly, he discusses at length the 
fanciful case of whether a person uniquely qualified to be caliph needs 
actual appointment or simply succeeds to the office. 24 Interestingly, 
MawardI indulges in little idealizing when it comes to the usual processes 


21 See Wael Hallaq, in History of Islamic Legal Theories (Cambridge: Cambridge Univer¬ 
sity Press, 1992), ^3-46. Hallaq states that until just about the time of Mawardi’s death all 
scholars agreed that a mufti must be a mujtahid, seemingly considering this achievable in 
practice. But, soon after, the practice spread of muftis serving who restricted themselves 
to a single legal school ( madhhab ), and thus fell short of ideal ijtihad. Ibid., 144-6. Much 
depends in this matter on nuances in how the term “mujtahid'' was and is being used, as 
evidenced when Ibn al-Salah, claiming to analyze past practice, articulated the powerful 
idea of a hierarchy of levels of ijtihad (and of taqlid, the abandonment of personal ijtihad 
to follow others). Ibn al-Salah, Adah. See Calder, “Al-Nawawl.” As I mention in the Conclu¬ 
sion, the issue of ijtihad claims, particularly as a prerequisite, realized and not, for office 
as qadi and mufti, needs fresh analysis as a constitutional and legal systemic issue. See 
discussion at n. 74 below for Mawardr's subtle treatment of it. 

22 MawardI seems here to demand that the caliph be qualified to practice ijtihad in 
the manner of a faqih. He makes, neither here nor elsewhere, any gesture toward any of 
the various other forms of authoritative law-making that, many documents indicate, were 
practiced by earlier caliphs, Abbasid, Umayyad, and Rashidun. See, e.g., Crone & Hinds, 
God’s Caliph ; Zaman, Religion and Politics, Chapter 3, esp. pp. ior-106. Zaman argues that in 
early Abbasid times the ruler was understood, both by himself and the ‘ulama’, to possess 
some special role in purely legal decisions, seemingly whether or not he possessed exactly 
the qualifications of a scholar. But I wonder whether such mutual recognition is but a 
necessary intermediate stage on the transition to MawardI—the stage where the ruler 
concedes that a textualist, scholarly ijtihad generating sharTah laws now subordinates his 
former independent authority, though he still expects scholars to solicit, participate in, 
and yield to his decisions, and where, in an effort to articulate this new situation, his 
authority is verbally associated with scholarly ijtihad. As Zaman says, this association of 
the ruler with ijtihad “signified the assertion of a public commitment to those fundamental 
sources of authority on which the ‘ulama ’ 1 s expertise, and a slowly evolving Sunnism, were 
based.” Ibid., 105. In contrast, by defining the ruler’s "dm in the same terms as used for a 
scholar, and by pointedly linking it now to judicial (at best), not semi-legislative, functions, 
MawardI seems to be quietly, implicitly, declaring any uniquely caliphal role in deciding 
fiqh issues to be now unattainable and obsolete. Related are his suggestions that “ijtihad" 
may sometimes mean merely exerting non-scholarly good judgment (see discussion at 
nn. 67-71 below) and that the ruler merely executes the ijtihad of others (see discussion 
at nn. 55-60 below). 

23 MawardI, al-Ahkam 1978, 8. 

24 Ibid. This discussion is also inspired by a competing ShlT tenet. 
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for selecting a caliph, which indeed he makes easy in various ways, such as 
by allowing for election by a single elector or designation by the existing 
caliph. 25 As to the consequences to follow when a caliph once elected 
subsequently falls short of the qualifications of office, Mawardi contents 
himself with remarking that a caliph deserves obedience or support “as 
long as his condition does not change”; and, if his condition does change, 
he “departs” or “is disqualified” from the caliphate. 26 

As for setting in place legally efficacious, but much to be regretted, 
concessions from ideals, these are necessitated by circumstances and 
managed by the scholars; the clearest example is that of Mawardi’s gov- 
ernate by seizure ( imarat al-istllaj . 27 This addresses the situation, com¬ 
mon in Mawardi’s time, in which power in a province is seized by force. 28 
Mawardi dares not only to acknowledge and regularize such a situation 
but also to endow such a usurping governor with powers— de jure not 
only de facto —even greater than those of a regularly appointed gover¬ 
nor. The magic by which he can do this is the permission ( idhn ) of the 
caliph, by which the essential principles of religion and law are preserved 
(hifz al-qawanln al-shar’iyyah wa-kirasat al-ahkam al-dlniyyah), particu¬ 
larly the legality of the institutions of government and shardah judgments 
(an takun al-wilayat al-dlniyyah jcdizah wa’l-ahkam wa’l-aqdiyah fiha 
nafidhah). This outcome attains de jure legitimacy ( sihhah ) only thanks 
to “the distinction between conditions that apply when the proper course 
is possible and those that apply when it is impossible.” 29 Mawardi states 
that if the usurping governor does not meet the qualifications of office 
the caliph can simply accept him in hopes of his obedience, or—here he 
offers a significant and no doubt preferable alternative—the caliph could 
make the governor’s “power of action in ahkdm (judgments or rulings) 
and huquq (legal rights)... conditional on the appointment of a deputy 
to him” who fulfills all the qualifications for appointment the governor 
lacks. Since the governor with virtual certainty would lack at least the 


25 Ibid., 7,10. 

26 Ibid., 17 (kharaj or khurrij?). For other scholars’ views on disqualification of a caliph 
and as to their silence on how he can be removed, see, e.g., Crone, God’s Law, 228-232. 

27 Mawardi, al-Ahkam 1978, 33-34. 

28 Here Mawardi addresses the basic question—the problem of force overruling the 
claims of the legitimate caliph—relatively low in the hierarchy of government. He also 
discusses at length the issue of confinement or capture of the caliph. These are the two 
levels where the issue was pressingly raised in his time. Later scholars would address simi¬ 
lar irregularities at the levels of the ultimate sultan (Ghazzali) and the office of caliph itself 
(Ihn Jama'ah). 

29 Li-wuqu ' al-farq bayn shurut al-mukna wa-l-’ajz. Mawardi, al-Ahkam 1978, 33. 
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qualification of ijtihad, the only subordinate who could meet his deficien¬ 
cies would be a faqlh. 

As a second example combining idealization with a concessionary but 
otherwise advantageous alternative, Mawardi addresses situations apply¬ 
ing when an appointee for either vizier, governor, or wall al-mazalim 
(chief of a tribunal to hear grievances) lacks the qualification for ijtihad. 
For such situations Mawardi lays out in detail the powers that might still 
be exercised by such a deficient official (giving two of these offices special 
titles: “vizier of execution” and “limited governor”). To take the “limited” 
governor as our example, it is a function that specifically does not require 
the qualification of ijtihad. Whether or not an actual governor is in fact 
a mujtahid , 30 if he is appointed as a “limited governor” he is forbidden 
from involving himself either in adjudication “and ahkarn "', 31 or in crimi¬ 
nal trials if these involve the taking of evidence or a choice among fiqh 
views; or in mazalim cases unless they are ones where a judge has already 
ruled. If he faces cases that do require the attention of a judge, he must 
refer them to either a local judge, a judge nearby, or in default of these, 
the caliph himself, seeking his command. 32 Note how, by his creation of 
this governmental function, as fertile in its implications as the governate 
by seizure, Mawardi indirectly and subtly makes a number of far-reach¬ 
ing points even about the imam himself. One is that if the imam or his 
delegate lacks—as would nearly always be the case—the qualification of 
ijtihad, he should never involve himself with matters of adjudication, even 
in criminal matters. Nor should he hear contested mazalim cases. He must 
instead rely on judges, who by definition possess ijtihad, if he is to legiti¬ 
mately exercise his powers. (So, if his governor were to approach him for 
a ruling according to Mawardl’s instructions to governors just mentioned, 
the caliph would himself be obliged to consult judges.) Here we have the 
germ of the idea, much exploited later by Ibn Taymiyyah, that the prereq¬ 
uisites for various functions of government may be met by the coopera¬ 
tion of those with complementary abilities. 

Third Strategy: Distinctions 

I suspect that one of the richest legacies of Mawardl’s book is its intro¬ 
duction of certain distinctions when defining various government 


30 If he does it would only be “an addition to [his] excellence.” Ibid., 33. 

31 Ibid., 32-33. 

32 Ibid. 
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functions—distinctions that insinuate certain restraints or limitations on 
those functions. MawardI may have hoped that these distinctions would 
predetermine or at least influence these functions’ later construction 
and use—and they have in fact. Here follows a list of the most striking 
of these. 

The most potent distinction—generating a series of subordinate 
distinctions—is that between siyasah or governance, an authority that 
MawardI announces is “delegated” to the caliph, 33 on the one hand, 
and, on the other hand, the concepts of ‘ ilm, ijtihad, and “ahkam aL-dln," 
which I shall refer to collectively as fiqh. Modern scholars have portrayed 
MawardI as deploying the largely Persian ideals of rulership, celebrated 
in mirrors for princes and other adab works, as a normative though “non- 
Islamic” or “extra -sharVah!' complement or addition to sharVah. He does 
this, they say, because he well knew that sharVah alone could not suffice 
as foundation for a constitutional system. 34 These Persian ideals describe 
the “king” as belonging to an order of creation above ordinary human 
beings, as the apotheosis of justice, as endowed with a degree of divine 
radiance and light, and the like. 35 In such a system of thought, “justice” 
(’adL or ddala) serves as the ultimate justification and measure for rule. I 
myself cannot see in al-Ahkdm al-sultdniyyah that MawardI follows any¬ 
thing like this method or approach. Rather, I hypothesize—but do not 
here properly prove—that in al-Ahkdm al-sultdniyyah, the first strictly fiqh 
work on governance, and even in his works prior to it, 36 MawardI turns 


33 Ibid., l. A similar note is struck in Mawardi’s Tash.ll al-nazar, 97, 205, describing the 
ruler’s authority as a “delegation” (tafwld) of power to one who exercises siyasah to the 
benefit of all. 

34 Mikhail, Politics, 18, 25-26, 29-33, 46. Mikhail’s declaring siyasah, reason, and justice 
“extralegal” or “extra religious” actually runs contrary to much else that he observes and 
reports about MawardI, since he represents MawardI (like Ibn Taymiyyah later) as hold¬ 
ing that fiqh and reason overlap (xxxi) and sharVah and siyasah are harmonious (22, 47). 
Gibb and Lambton declare that the unresolved contradiction between these two separate 
criteria weakened the Islamic constitutional system in opposing despotism. Gibb, “Con¬ 
stitutional Organization,” 15-16, 26-27; Lambton, State, 126, 309, 315. Crone describes the 
powers of rulers under the evolved Islamic constitutional system as a circle no longer 
within sharVah but supporting it. God’s Rule, 396-397. 

35 See Crone, God’s Rule, 148-164; Lambton, “Islamic Mirrors.” 

36 Indeed, I don’t see him doing it in his other works that employ the adab style and 
address the prince. According to Ridwan al-Sayyid, these works include, in order of com¬ 
position, Adab al-dunya wa‘l-dln, Naslhat al-muluk, Qawanln al-wizarah, Tashil al-nazar 
and lastly al-Ahkam al-sultaniyyah, MawardI, Tashil, 82. Despite al-Sayyid’s viewing Naslhat 
al-muluk as authentic in his edition of Tashil, Fuhad ‘Abd al-Mun‘im Ahmad, on editing 
Naslhat al-muluk a year later, argued convincingly that it is not of Mawardi’s authorship. 
Pseudo-Mawardi, Naslha, 5-33. Crone, God’s Rule, 439 agrees. 
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decisively away from notions such as ‘ acLL —given that these are capable 
of aggrandizing rulers and justifying their rule independently of fiqh and 
even of sharVah —and chooses instead to build his system on the much 
more prosaic and merely descriptive notion of siyasah, meaning the art of 
governing. Moreover, I find nothing in Mawardi or in the main authors on 
ahkam sultaniyyah and siyasah. shar’iyyah after him that relegates siyasah 
to extra -sharVah status. 

For example, observe the subtle suggestions about the caliphate in 
some of the first few lines of al-Ahkam al-sultaniyya : 

[God] has appointed for the Community a leader as representative of the 
prophethood and as protector of the faith. He has delegated to him gover¬ 
nance ( siyasah) so that administration issues from true religion and so that 
among views a single opinion becomes followed. The imamate is the prin¬ 
ciple by which the precepts of the faith become stable and utilities (masdlih) 
become well-ordered, so that, by them, public affairs become sound . 37 

fn my view, Mawardi’s shift to using simple siyasah rather than the more 
substantive 'adl (or, for example, divine radiance) to discuss the ruler’s 
functions is merely another instance (albeit a fundamental one) of his 
asserting a principle by which fiqh can describe, authorize, and regulate 
the actual functions of rulers while at the same time undermining or 
diminishing their claims to a religious-political legitimacy independent of 
the influence of scholars. 

Here we need to digress to discuss another presupposition long pervad¬ 
ing modern accounts of fiqh constitutional law, one that now is becoming 
obsolete. This is the assumption that, in matters of law and governance, 
sharVah is functionally equivalent to fiqh , 38 and that, as a result, all 
legal activities of the state that do not easily reduce to fiqh or its literal 


If one looks closely at Tashll al-nazar and Qawdnln al-wizarah one finds little glorifying 
the sultan, amir or wazlr. What there is is carefully tied back to sharVah and revelation. 
See, e.g., Tashll, 97 (adhering to truth—not ‘adl —brings men glory, etc.). The art of these 
leaders is labeled siyasah, and ' adl (and insaf) is made subordinate to it, referred to as 
essential for successful siyasah and enduring rule. 

37 Mawardi, al-Ahkam 1978,1. See also Mawardi, Tashll, 97. 

38 In this discussion of whether sharVah is equivalent to fiqh, I am neither referring 
to nor overlooking the essential distinction between these terms preserved within schol¬ 
arly fiqh, according to which sharVah is the perfect divine law to be found exclusively 
in the Qur’an Sunnah rather to the question of whether sharVah in spheres of law and 
governance is conceived of as knowable and realizable solely through fiqh, i.e., through 
knowledge and interpretation of verbal revelations resulting in rules expressed in books, 
or also in its myriad enactments in the real world, where non-scholars make independent 
and essential contributions. 
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application are “outside” skarVak. To take a particularly clear example, the 
ordinarily perceptive Hanna Mikhail declares resort to an “extra -sharVah" 
criterion to be unavoidable in Islamic states because “government in 
accordance with the spirit of Islam could not be attained by mere appli¬ 
cation of the sharVah within the limited jurisdiction of the qadl .” 39 But, if 
we stop to think about it ,fiqh as applied in the courts of a qadl can only 
fall short in this way, and not because of a failing in either flqh or sharVah. 
To give a contemporary analogy, who would think that, however much it 
is revered, the French Code Civil as applied by French civil courts could 
alone generate and guarantee just and effective government in France? 

That we can miss such a basic point only reveals the scholars’ suc¬ 
cess in achieving ideological dominance for fiqh : we see sharVah itself 
through the lens of their success. For example, whenever modern schol¬ 
ars discuss the various bodies by which the state exercised law and order 
other than the qadl court, they unanimously (in my observation so far) 
declare them “extra -sharVah." What is odd is that they can insist on this 
appellation even in the face of the contrary explicit testimony of the foun¬ 
dational medieval texts through which we understand these bodies. 40 We 
have managed to ignore the point, axiomatic in every work of siyasah 
shar’iyyah or ahkam sultaniyyah , 41 that if sharVah is to be applied by gov¬ 
ernment, then, under the mantle of sharVah, at least two principles for 
the application of laws must persist, intrinsically complementary though 
often in tension: scholarly fiqh and governance by the ruler. In what I 
have been able to observe, medieval scholars, whatever their rhetorical 
excesses here and there, did not labor under such a misapprehension. 

This quite basic misunderstanding of the role of the state under sharVah 
has unfortunately dovetailed with another, with far-reaching consequences. 
To return to Gibb as an example, note how, as in a passage quoted toward 
the beginning of this article, 42 Gibb assumed not only that “the Law” was 
essentially fiqh, but that it would be the state that would enforce “the 
Law,” if at all. There are two fundamental problems with this perspective: 


39 Mikhail, Politics, 30. Similarly, he says that a tension between ideal and reality is 
inherent in Islamic political thought because “government fell largely outside the province 
of the sharVah as administered by Muslim judges.” Ibid., 46. 

40 See, as to Mawardi, Tyan at n. 61 below. As to Ibn Khaldun, everyone seems to ignore 
how he describes the shurtah or police function as “another religious function that was 
among the sharVah functions” of earlier dynasties. Ibn Khaldun, al-Muqaddimah, 222. 

41 Al-Ahkam al-sultaniyyah offers many instances where Mawardi holds that results 
conform to sharVah though they offend fiqh and fiuqaha'. For a particularly clear example, 
see n. 54 below. 

42 At n. 4 above. 
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first, it ignores how fiqh’s application concerned predominantly private 
and civil legal matters mostly evading state interference, and, second, 
it ignores how the form of law most relevant in spheres of state power 
was not fiqh but siyasah —which, once again, scholars have declared 
“extra -sharVah." Moderns assessing past Muslim states’ actual records in 
“applying skarVak" were inevitably, therefore, doubly disappointed (i.e., 
they looked for fiqh. application where it was not, and failed to look for 
it where it was). Next, in looking for whom to blame for this apparent 
near-total “failure” to apply sharVah, they came up with equally harm¬ 
ful explanations: either the state had become godless or tyrannical, the 
sharVah had become excessively idealistic or impractical, or the scholars 
had too readily made concessions to powerful rulers—or all three. Seeing 
the state of affairs this way, these moderns also tended to over-read, and 
derive too much confirmation, from any complaints by c ulama’ they came 
across that aligned with these explanations. One still hears the echoes of 
this triple condemnation in every treatment of fiqh constitutional law. But 
thankfully, today, as historians produce more contextualized accounts of 
sharVah’ s past real-world applications, we gain better understanding of 
how the state pursued its siyasah shar’iyyah functions, how fiqh and its 
scholars achieved broad sharVah implementation for civil and private law 
within and without the state, and, most importantly, how these spheres 
interacted, overlapped, and blended, in intricate symbiosis. 43 

Returning to Mawardi and his fertile distinction between fiqh and 
siyasah, both under the umbrella of sharVah, let us explore three sub¬ 
distinctions that he unfolds from it. The first of these is the distinction 
between the expertise of those who exercise siyasah and that of those who 
exercise 7 /m. To exercise siyasah, Mawardi everywhere assumes, no 77 m 
is required. Thus, when a governor seizes his office, he no doubt asserts 
independence in “al-siyasah wa’l-tadbir (administration or management),” 
but the execution ( tanfidh) of “the legal rulings of religion” ( ahkam al-din) 
remains outside his power. 44 This latter function enters the picture only 
with the caliph’s “idhn," permission or license, extending concessionary 


43 An utterly vital third constituent of this picture, which I neglect here for obvious 
considerations of scope, is custom (‘adah, ' urf ). Without further understanding of cus¬ 
tom’s interactions with sharVah (fiqh and siyasah) at various levels of its implementa¬ 
tion, a realistic picture of life and law under sharVah will always escape us. Again we 
lack insightful treatments of the doctrinal and institutional strategies that ‘ulama 1 and fiqh 
developed in struggling, in cooperation and competition, with this third ideological and 
normative force, as potent as the state. 

44 Mawardi, al-Ahkam 1978, 33. 



348 


FRANK E. VOGEL 


legitimacy to the governor. 45 Similarly, a governor who is only “limited,” 
even though he lacks ‘ilm and therefore cannot concern himself with 
“al-qadcV" (adjudication) and “al-ahkam" , still may undertake “siyasat 
al-ra‘iyyah.” 46 A governor exercising criminal jurisdiction has certain pow¬ 
ers (such as of intimidation and hearing unusual types of evidence) that a 
judge does not have. This differentiation arises “because of the specializa¬ 
tion of the governor in siyasah, and of the judge in ahkcim ." 47 

As the second sub-distinction, masalih., meaning utility or public wel¬ 
fare, is declared a specialization of siyasah., not fiqh. Concern for masalih 
is a duty of officers insofar as they perform roles associated with siyasah, 
not roles associated with ijtihad or ‘ilm. Thus, because both the wall 
al-mazalim 48 and muhtasib 49 properly “concern themselves with the 
means of achieving masalih," they have powers—denied to ordinary 
judges who practice only ‘ilm —to use various methods in dealing with 
infractions of sharVah. Similarly, the limited governor enjoys privileges 
denied to the qadi because the governor enters into 

the principles (qawanln) of siyasah and the requirements of preserving and 
defending the religious community, and because the pursuit of masalih is 
confided to governors, who are delegated the responsibility to seek it, in 
distinction to judges, who are charged with the determination of disputes 
between litigants . 50 

This last passage is a relatively complete description of the innate com¬ 
plementarity—in all of legal product, purpose and method—between 
siyasah and fiqh, toward the end of upholding sharVah. 

The third sub-distinction in this siyasah series arises between what is 
obligated by the law and what the law chooses simply to permit. Mawardi 
puts this distinction to use in allowing the wall al-mazalim, associated as 
he is with siyasah, to impose on parties outcomes that are not obligatory 
(i al-wajib) but are merely allowed or condoned by the law ( al-jcViz). 51 Of 
course, “mazalim jurisdiction cannot make lawful what the ahkam of the 
sharVah prohibit,” as Mawardi duly notes in the midst of a discussion of 


45 Ibid. 

46 I.e., governance of the people. Ibid., 32. 

47 Ibid., 221. 

48 Ibid., 91, 242. 

49 Ibid., 242. See discussion of the muhtasib below at nn. 75-77. 

50 Ibid., 32. 

51 Ibid., 83, 85, 91 (procedure), 93 (judgment). 
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handwriting evidence. 52 Thus introduced in germ is the distinction, cen¬ 
tral to the siyasah shar'iyyah theories propounded several centuries later, 
between legislation through fiqh —which can enact only what sharVah 
entails —and legislation through siyasah. —which may enact anything 
that sharVah does not fundamentally prohibit. MawardI uses this distinc¬ 
tion fruitfully in procedural law, distinguishing between the strict proce¬ 
dures and forms of proof ( bayyinah) characteristic of qadls and judges, 
on the one hand, and, on the other hand, use of circumstantial evidence 
(.shawahid al-hal) and intimidation ( irhab) by adjudicators enjoying 
expanded siyasah powers. 53 The use of “beating” to encourage confessions 
affords a particularly powerful example: 

It is permitted to the governor [but not to the qadl] in cases where the 
suspicion is strong, that he beat the accused in the [less painful] manner of 
ta‘zir (punishment as determined by discretion of the mler), not the manner 
of hadd (one of the punishments fixed by texts of the Qur’an and Sunnah), 
to compel him to be truthful about his state concerning that which he is 
arraigned for and accused of. If he confesses while being beaten, the reason 
for his being beaten is considered. If he is beaten to confess, then his confes¬ 
sion under beating has no legal significance. If he is beaten to confirm his 
state, and he confesses under beating, his beating is ended and the repeti¬ 
tion of his confession is sought. If he repeats it, he is held to the second 
confession, not the first. If he limits himself to the first confession and does 
not repeat it, [the governor] is not prevented from acting in accordance 
with the first confession—even if we disapprove of it . 54 

Note this striking divergence between what MawardI allows when writ¬ 
ing constitutional fiqh, the fiqh of “ahkam sultaniyyah,” and what “we,” 
presumably the fuqahcV, approve or disapprove of. Here we see a medi¬ 
eval scholar acknowledging the lack of congruence between the law 
“of the books” in Bernard Weiss’s phrase and the demands of sharVah 
governance—while at the same time not suggesting that the latter falls 
outside sharVah. MawardI concedes to the ruling institution the exercise 
of powers of discretion falling outside routine fiqh methods and criteria, 
while at the same time he insists that that discretion must still comply 
with higher level, broader sharVah bounds which he as a scholar attempts 
to state; in other words, his ruling traces out the test of constitutionality 


52 Ibid., 86. 

53 For a complete analysis of MawardI’s views in relation to a single legal and constitu¬ 
tional issue (the issue of search and seizure of evidence and its exclusion from trial), see 
Reza, “Islam’s Fourth,” 744-750. 

54 MawardI, al-Ahkam 1978, 219-21. 
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later made explicit in the theory of siyasah shadiyyah. For parallels in a 
modern legal system, we can look to the conflicts between the branches 
of the United States federal government, where contradiction and con¬ 
test often happens at the margin, as different branches incongruently 
pursue the same constitutional values; only rarely will the Supreme Court 
be forced, or dare, to attempt a resolution through judgments resting on 
mere verbal rules of law. 

Indeed, one can elicit from these three sub-distinctions—between 
Him, ahkam, and al-wajib on one side and siyasah, masalih and al-ja’iz on 
the other side—all the elements of the later siyasah sharhyyah theory. 
Implicit in all this is a specialization of the rulers with power, administra¬ 
tion, and communal welfare and of the scholars with knowledge, law, and 
religious legitimacy. This clearly adumbrates a stark dualism that later, 
withjuwaynl, Ghazzall, Ibn Jama'a, and Ibn Taymiyyah, becomes entirely 
explicit. 

Another of Mawardi’s most fertile distinctions is that between ijtihad, 
associated with scholarship and fiqh, and tanfidh (or istifaf meaning 
“implementation” or “execution,” associated with rulership. At times 
MawardI may be exploiting the ambiguity of “tanfidh." For example, 
as quoted above, one of the ten functions of the caliph himself is “the 
tanfidh of ahkam between disputants and the termination of lawsuits ( qat c 
al-khisam ) between litigants.” 55 Does the first part of this phrase—exploit¬ 
ing the further ambiguity of “ahkam" as either judgments or legal rules— 
mean “the carrying out, enforcement, of legal rules” in disputes, or does it 
mean merely “the execution of judgments” possibly issued by others? But 
in other instances tanfidh, or the term isLijd 1 also meaning “fulfillment,” 
“performance,” or “execution,” clearly refers strictly to enforcement, as of 
judgments already issued. The “vizier of execution” ( wazir al-tanfidh ) has 
power only to carry out the caliph’s orders or judgments; in particular, 
he cannot conduct judging or hear mazdlim, since “at-’iim bi-al-ahkam 
al-shar c iyyah" is “disregarded,” “not requisite,” for his position (not yu'tabar 
fihi, suggesting that it is disregarded whether or not it exists). 56 Similarly, 
as discussed above, the limited governor can neither judge nor hear 
mazdlim because the qualification of “al-’ilm wa-l-fiqh” is similarly “dis¬ 
regarded” in his position; 57 yet he may look into the execution ( istifa J ) of 


55 Ibid., 15. 

56 Ibid., 25-7. That the qualification may exist but still be disregarded is made explicit 
for the limited governor. Ibid., 33. 

57 Ibid. 
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“matters in which judgments have been issued ( nafadhat ) or which qdelis 
and judges have finalized.” 58 Clearly in this distinction between ijtihad and 
its enforcement is the germ of the idea of separating the adjudicative and 
legislative functions of government, both entrusted to the scholars, from 
the executive functions, entrusted to the ruler—to invoke the modern 
three-part separation of powers. Mawardl’s cultivation of the distinction 
in several unobjectionable areas (the restricted governor and the vizier of 
execution) allows him to insinuate ambiguity and nuance into much more 
telling contexts. For example, it seems logical and unavoidable that, since 
the caliph (and certain key delegates) are the point from which all further 
delegations of public functions ( wilayat ) including adjudication flow, they 
must naturally possess authority over adjudication and ahkdm and also 
possess the qualifications of a mujtahid. MawardI duly acknowledges this 
logic, but when he does so his language insinuates nuance: thus, when 
he describes the vizier as “one who puts opinions into force and executes 
ijtihdd’’ (mumdl al-ara 3 wa-munaffidh al-ijtihad), 59 he is subtly suggesting 
that the vizier merely implements the ijtihad of someone else. Notably, 
1 found only one, not very explicit, reference to adjudication in person by 
either a caliph, vizier or governor. 60 

A third key distinction in MawardI is between substance and procedure. 
In discussing two tribunals that adjudicate in the name of the sovereign 
using broadened powers arising from siyasah, namely, the mazalim tribu¬ 
nal and any criminal jurisdiction operated by a governor or his officers, 
MawardI acknowledges that such entities possess powers exceeding those 
of the qadi constrained by fiqk. But MawardI attempts to confine any such 
widened powers solely to matters of procedure and not substance. 

Crimes ( jarahim ) are things forbidden in the sharVah that God represses 
by a hadd or ta’zir. These [crimes] possess upon suspicion the condition 
of presumed innocence, as required by religious governance (al-siyasah 
ai-diniyyah ). 61 They possess upon their being proved and shown valid the 
state of requiring fulfillment ( al-istifaj , as dictated by the laws of the shari’ah. 


58 Ibid., 32. 

59 Ibid., 22. 

60 Ibid., 27: concerning a vizier, that he has the right of mubasharat al-hukm wa-l-nazar 
fi l-mazalim. 

61 “[Li-al-jarahimi] inda ai-tukmati halu ai-istibrahi taqtadlhi ai-siyasatu ai-dlniyyah." 
Tyan, misled by his steady interpretation of sharVah and siyasah as poles apart— “ie droit 
strict” vs. “I'arbitraire ”—and of the qadi and the shurtah processes as equally foreign to 
each other, cannot understand this phrase, and translates it as ”L’instruction du proces 
devant La [shurtah] est regie par Les principes de La siyasa.” Tyan, Histoire, 605. 
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As for their condition after suspicion and before their proof and validity, 
then the question of the jurisdiction of them is to be considered.... If the 
person possessed of jurisdiction before whom the accused is brought is a 
governor (amir) or [an officer of the police or shurtah }, 62 he has rights to use 
means of investigation and exoneration with regard to this accused which 
the qadls and [other] judges do not have. There are nine areas in which the 
rules of the two jurisdictions differ.... These are the areas in which there 
occurs a difference in crimes between the jurisdiction of the governors and 
the qadls, in the matter of exoneration, and before proof of the hadd. This is 
because of the specialization of the governor in policy ( siyasah ) and of the 
judge in the legal rules ( ahkam ). After the proof of the crimes, the state of 
the governors and the qadls are equal with regard to carrying out ( iqamah) 
the hadd punishments . 63 

MawardI gives a similar list of the powers possessed by the wall al-mazalim 
that the qadl does not share. The first two of these are vague and broad, 
touching on matters discussed above: 

First, the nazir al-mazalim possesses veneration ( haybah, dread) and force¬ 
fulness that qadls do not have, to deter litigants from controverting and 
repudiating each other and to restrain wrongdoers from contesting and 
vying with each other. 

Second, mazalim jurisdiction leaves the constraint of obligation ( al-wujub) 
for the latitude of permissibility (al-jawaz), such that the nazir has broader 
range and wider say . 64 

But the remaining eight are arguably entirely within the realm of investi¬ 
gation and procedure. Then at the end MawardI announces: 

These are the ten aspects in which occurs a difference between the exercise 
of the jurisdictions of mazalim and of qadls in disputes. Otherwise the two 
are equivalent . 65 

By attempting to confine the expanded siyasah powers in adjudication 
of the wall al-mazalim and the governor solely to issues of procedure, 
MawardI is asserting that fiqh decides every issue of substantive criminal 
law. This is surely a reach on Mawardl’s part, considering the wide lati- 


62 Al-MawardI does not use the term “shurtah” but “awl [read as wulat ] al-ahdath wa’l- 
ma'dwin." Tyan explains these terms as very old alternative designations of officers of 
shurtah. Histoire, 575. 

63 MawardI, al-Ahkam 1Q78, 21Q-21. 

64 Ibid., 83. 

65 Ibid., 85. 
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tude such courts enjoyed historically and in Mawardi’s own time. Mawardi 
himself gives some examples that do not observe this distinction. 66 

A last distinction seems perhaps to be an experiment, a trial balloon, 
that did not go far. This is a distinction between ijtihad in fiqk, which 
depends on 7 /m and issues in fiqk rulings ( ahkam ), and ijtikad as to other 
matters. Mawardi mentions that, while the muktasib ordinarily does not 
exercise ijtikad in determining the rules he enforces, yet he routinely 
practices “ijtikad as to custom" (the example is as to determining whether 
various building installations in fact harm neighbors). This kind of ijtikad 
is carefully distinguished from the scholars’ ijtikad: 

The distinction between the two ijtihads is that, as to shari’ah ijtihad {ijtihad 
shar’i ) any normative instance ( asl ) it takes into account will have a rul¬ 
ing ( hukm , legal-moral value) established by sharl'ah, while, as to ijtihad of 
custom, any normative instance it deals with will have its ruling established 
by custom . 67 

Another instance of an ijtikad not strictly legal is that by which a caliph 
determines who would make the best candidate to succeed him. 68 Still 
another is ijtikad in siyasak itself. Mawardi discusses how a vizier may 
temporarily increase the pay of the army for adventitious reasons—to do 
so being “among the rights of siyasak entrusted to his ijtikad.” 69 Mawardi 
never mixes up such uses of ijtihad, meaning painstaking and responsible 
exercise of judgment within a particular held, with scholarly ijtikad which 
he associates with making sharVah rulings and issuing court judgments. 
But again, after he has used the term “ijtihad” in these other clearly dis¬ 
tinct contexts, Mawardi is able to insinuate nuance and ambiguity when 
he uses the term without further definition. This enables him to water 
down the force of ascriptions to the caliph, common enough in the past, 
of ijtihad for making laws. 70 For example, the caliph is enjoined to over¬ 
see the doings of his vizier, “in order to uphold what he does that is right 


66 Ibid., 93. 

67 Ibid., 258. 

68 Ibid., 10. 

69 Ibid., 31. Another example, relatively non-controversial in jiqk works, is ascribing to 

rulers’ ijtihad the determination of the quantum of penalty in ta'zir crimes and in criminal 
jurisdiction generally. (Interestingly, Mawardi avoids this choice of words in discussing the 
discretion in ta'zir of “the one in charge,” wall al-amr. Ibid., 236-239.) He mentions the 
“opinion ( ra’y ) of the imam and his ijtihad" as to fixing a period for imprisoning an accused 
for reasons of investigation and exoneration. Ibid., 220. 

70 See n. 22 above. 
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( al-sawab) and correct what conflicts with it because the management 
(tadblr ) of the umma is entrusted to him and dependent on his ijtihad .” 71 

Fourth Strategy: Bulwarks 

Under this heading 1 address how Mawardi takes existing legal concep¬ 
tions or institutions and tries to fortify them into bulwarks against undue 
assertions of governmental powers. Many of his various approaches or 
strategies already mentioned could be said to fall under this heading. Here 
I shall discuss only two further examples. 

The overwhelmingly most important institution that Mawardi seeks to 
fortify is ijtihad itself. As we have seen, Mawardi makes pervasive use of 
this notion in his attempts, first, to define and control governmental func¬ 
tions using fiqh conceptions and values; and second, to augment the role 
of scholars in legal determinations and legitimation. I will cite only a few 
more instances to demonstrate further how much Mawardi makes ijtihad 
the linchpin of his project. 

To start with, one may note briefly three traits of Mawardi’s discussion, 
all working to widen the sway of scholarly ijtihad. First, he makes ijtihad 
of a high degree a prerequisite for appointment to a very wide assort¬ 
ment of governmental offices, among them not only the caliph, vizier, 
governor, qadl, and wall al-mazalim but also the collectors of the taxes 
of sadaqah (i.e., zakat), kharaj, and fay’. (Again, in most of these cases 
he also provides for lesser-justified, concessionary alternatives applying 
whenever the requirement of knowledge is not fully met). 72 Second, he 
wholly omits to mention any powers in the ruler to make regulations or 
laws, even on such matters as taxation or administration, disregarding 
the historical fact that caliphs had always promulgated such laws. For 
Mawardi, seemingly, all laws must stem from, or be sanctioned solely by, 
ijtihad of the scholarly sort, certainly an overreaching given the historical 
record. Third, Mawardi similarly omits to mention the idea, which gained 
much currency later, that one holding public authority but who is not a 
mujtahid enjoys the power to select, from among various views endorsed 
by scholars, a single view suitable for implementation. Rather Mawardi 


71 Mawardi, al-Ahkam 1978, 24. Other distinctions that could be added are between 
the manifest and the hidden (zahir and batiri) and the three-way distinction between the 
rights ( huquq) of government (saltana), of God, and of man. 

72 Besides those discussed above, a collector of sadaqat can also be restricted to execu¬ 
tive status if lacking ijtihad capacity. Ibid., 113. 
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consistently makes choice in matters of ikhtilaf or scholarly disagreement 
a matter requiring /tq/i ijtihdd. He does, however, often associate siyasah 
officers with the role of making opinions binding, putting them into force 
(mumdi al-araj . 73 

Mawardi also works to surround scholarly ijtihdd with constitutional 
protections. For example, as do all authors of adab al-qadi works outside 
the Hanafi school, Mawardi categorically makes ijtihdd a prerequisite 
for appointment as a qadi. The closest he comes to compromising this 
stance is in the following fascinating passage, a particularly rich example 
of Mawardi’s use of nuance and ambiguity: 

Some legal scholars have prohibited one who belongs to a certain school to 
judge by any other, so that a ShafiT is prohibited from judging by the view 
of Abu Hanifah, and the Hanafi is prohibited from judging by the school 
of al-Shafi% if his ijtihdd leads to [the latter holding]. This is because of 
the suspicion and partiality in cases and judgments attributable to such a 
practice. If he judges by a school from which he [is not allowed to] depart, 
this better prevents suspicion and is more agreeable to the litigants. Even 
though good policy ( siyasah ) requires ( taqtadi) [this result], the rulings of 
the sharVah do not obligate it (la tujibuhu), because taqlid (to adopt the 
ijtihdd of another) as to [these rulings] is prohibited, and ijtihdd as to them 

is requisite ( mustahaqq) _If the one appointing [i.e., the ruler] is a Hanafi 

or a Shafi'i, and imposes a condition upon the one he appoints as qadi, that 
[the latter] not judge except by the Shafi‘1 or Hanafi school, [the condition 
is void. The act of appointment is also void, depending on the manner in 
which the condition is worded]. 74 

One notes how MawardTs language is far from forceful, delicately 
nuanced and ambiguous, when discussing a discipline imposed on judges 

by fuqahd 1 among themselves: “some legal scholars have prohibited_ 

“good policy requires” this result, though sharVah “does not obligate” it. 
But his language shifts dramatically when enforcement by the ruler is con¬ 
sidered (“If the one appointing...”), reverting to categorical rejection, and 
declaring that any such attempt by a ruler to control his qddis’ ijtihdd is 
entirely void. 

As one last bulwark against state power, 75 Mawardi again puts to work 
the notion of scholarly difference of opinion, ikhtilaf. Here he uses it to 
prevent the government from imposing a single view in a situation where 


73 See n. 59 above. 

74 Mawardi, al-Ahkam 1978, 67-8. 

75 Another I do not discuss here is the rule against spying (tajassus) which is widely 
used in the hisba chapter to define a zone of public privacy. See Reza, “Islam’s Fourth.” 
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scholars have differed and thereby to create a zone of scholarly and pri¬ 
vate autonomy within the realm of ikhtilaf. The clearest instance of this 
is as to the function of ordering the good and forbidding the evil or hisba, 
assigned to the officer called the “muhtasib." In various ways MawardI 
strives to define the muhtasib function in such a way as to protect social 
freedoms and individual autonomy and privacy. 76 He writes: 

Fuqaha’ of the Shafi‘1 school have differed as to whether, as to matters which 
[the muhtasib] denounces ( yunkir) but as to which fuqaha’ have reached 
different conclusions, he is permitted to impose his own view and ijtihad on 
people. There are two views. One [permits him to do so, and also requires 
him to be a mujtahid]. The second view is that he has no [such right] nor 
may he lead them toward his own legal school. This is in order to make 
ijtihad permissible to all and in matters as to which difference exists. Accord¬ 
ing to this view, it is permitted that the muhtasib not be from those capable 
of ijtihad if he is knowledgeable about things prohibited unanimously by 
scholars. 77 

While MawardI here expresses no preference among these views, he aligns 
himself with the latter position several times during his exposition on the 
muhtasib . 7S 


Conclusion 

This has been an initial effort at a legal, not political or intellectual-his¬ 
torical, reading of Mawardi’s landmark al-Ahkam al-sultaniyyah. I believe 
even these preliminary findings prove my claims at the beginning: that 
yet another reading of Islamic constitutional works is needed; that by its 
use of nuance and ambiguity, al-Ahkam al-sultaniyyah betrays Mawardi’s 
conscious pursuit of a novel constitutional strategy; and that, in the subtle 
yet far-reaching distinctions and conceptions the book deploys, we can 
detect the outline of a bold new constitutional structure for an Islamic 
state. Many tasks remain for a full picture of al-Ahkam al-sultaniyyah 
as a constitutional document, such as discovering any indications in 
Mawardi’s earlier works (or in his professional life as jurist) of evolution 


76 See Vogel, “The Public.” 

77 MawardI, al-Ahkam 1978, 241. 

78 The collector of sadaqat or zakat is another instance where MawardI forbids the 
ruler from enacting his own judgment overruling the ijtihad of his functionary in cases 
where there exists scholarly ikhtilaf. If the collector is capable of making his own choices 
and does so, neither the ruler nor the public can contradict his decision. Ibid., 116. 
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in his constitutional thought; confirming the degree of originality in each 
of the various constitutional conceptions or tenets he deploys; observing 
how contemporaneous legal works use the various legal terms he puts to 
pivotal use; carefully tracing before and after Mawardi the legal uses of 
key terms like siyasak, ijtihad, ’cull, and sultan/saltanah; analyzing how 
each of his successors in constitutional writing borrowed from, rejected, 
amended, or evolved his model; and studying to what extent later prac¬ 
tical works regulating working legal institutions ( qada’, hisbah, shurtah, 
mazalim, etc.) made use of his conceptions. Then, to go beyond Mawardi’s 
work, the obvious larger task is to carry this sort of re-reading much fur¬ 
ther, to increase our knowledge of how juqaha’ in many other contexts 
may have pursued constitutional strategy between and behind the literal 
black and white of their texts as well as by initiatives in their own lives 
as powerful legal actors. A promising initial area for such a re-reading, 
of doctrine and practice, would be scholars’ complex management and 
manipulation of the issue of jurists’ qualifications for ijtihad and taqild in 
various degrees. 
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